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869, Vol. Tl. Not Printed. 

Exhibit 295 Mr. Sloane's Resume. Received 
in evidence at page 858, Vol. II. 

Not Printed. 

Exhibit 296--Filed Deposition of Anthony J. 
Girard. Marked for identification at 
page 977, Vol. II. Not Printed. 

Exhibit 297--Statement of Board of Regents by 
Dr. Clark 9-17-73. Received in evidence 

. 6 page 918, Vol. If. Not Printed. 

Exhibit 298--Report of Board of Regents by Dr. 

Nyquist 10-10-73. Received in evidence 


at page 922, Vol. Tl. Pranted ak. ..c.. rt 1703 


‘ede, 


XV. 
VoL.) page 


Exhibit 299--Letter from Dr. Nyquist to Dr. 


Clark 10-23-73. Received in evidence 


at page 923, Vol. IT. Printed (at...) 2s). TL 1716 
Exhibit 300--Document. Printed at......--++-- ns Go & 1718 
Exhibit 303--Letter dated 6-18-69. Printed 

FE eee Ig Laas mr Selon abies aaa cein, Mt OCR li bi ey 1720 
Exhibit 304--Memorandum dated 3-6-64. 

Pra ned) ation eee ieiale eye wel e wlie(elle ere seie\s Re cee ire) EE {724 


Exhibit 305--Report dated 2-9-72. Printed 

Ce elec bia fel ele hie a) wi ella) lo jeie ca) wirel am) e)ie)@l emit tmiisi\e LET 73 
Exhibit 306--Copy of minutes ot School Com- 

munity Advisory Committee dated 

3-9-72. Printed at.:..23..-..252+0+- 0-2 Lit L737 

Defendants' Exhibits: 
Exhibit 8--Ethnic Census, East High School 

1966 to date. Printed at.......--++++-: TEL 1754 
Exhibit 9--Population Change, East High 

School. Printed at. ....-2.ssecccceeers Fee es 1755 
Exhibit 10--Census Tract Information. Printed 

Be ee ee ee be ae le eae we oe oe Lis @ L7SE 
Exhibit 11--Census Tract Information. 

Printed ates los cele eieicie aie) nial ete © wei e eles sie aia i 1760 
Exhibit 20--Board of Regents Policy statement. 

Received in evidence at page 996, Vol. 

Il. Not Printed. 
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AMPTHONY J. @QIRARD (1234 Delaware Avenue, 
Burfalo, New York), a <itneas calied by and in behaif of | 
the Plaintiffa, having been first uuiy sworn, was examined | 


and testified as follows: 


DIRECT EXAMIMATION BY MR. GRIFFIN: 

& Mr. Girard, you are employed by the Defendant Board 
ef BGusation, is that correct? 

Shee That is correct. 

@ Por how long have you been employed by the Board of 
Ei@ecation? 

be Since 1949. I started as a substitute teacher 
approximately twenty-five years. 

a Am@ @uring a eertain period of that time have you 
been the Director ef Pupil Placement ané Pupil 
personnel Serviees for the Beard ef Education in the 
City mali? 

Ba Gaet iem't exmetiy my title. taitie is Direeter ef 
Sehool Attenfianes Services, and I ax part of the 


20 Pupil Persenmel “spartment. I am not in charge of 
21 all the pupil transfers or placements. 19 title is 
22 Director of Seheel Attendanes Services. 

23 


Bet you have been invelved for e mmber of years, have 
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1 you not, wilh the matter of school attendance and 


2 school iransfe:'3? 


3A. Yes, vor approximately ten years. 

4 | THE COURT: Excuse me, Mr. Griffin. ‘jould 
5 you be called in the olden days, 

6 Mr. Girard, the truant officer? 

7 | THE WITMESS: That is correct, your Honor. 

8 Yhen I started as an attendance 

2 supervisor, that was & new title, 
10 ettendamee officer, for the o1d type 
11 truant officer, When I started in 


12 this position I vas the Director of 


13 Compulsory ‘ucation but we didn't 


want to he a punitive tone to it 


15 so we whanged che title to Director 
16 of Schooi Attendance Services, 

i? | BY WR. GRIFP™N: 

18 |@ Mr. Girard, you heve testified at length at a pretrial 
19 deposition that was conducted on June 14th of this 

20 year and at that time produced many records including 
21 4ndividual action on transfer requests, is that true? 
22 1A That's correct. 


And you have also under subpoena today produced two 
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additional records relative to two transfers that vere 
denied which we have marked as Exhibit 279, is that 
correct? 

y at's correct. ‘hese are the two that were Sissies 
by subpoena, 

Mow, cutting throughs matters, you were familiar with 
the use of the language transfer by students residing 
in the East High Sehool District as a means to not 
attend East High Sehoel, is that correct? 

Well, we never really lookea at it in that terminology 
Well -- 

The policy has been if a youngstar wants a perticular 
language that ie not offered in the school in their 
Gistrict, then we would consider .tmiing them ta a 
school] thet has the language. 

there is @ policy, an express policy ov the Beard of 
Réausation that &2f a rember of students in a given 
high school district want a particular language, it 
will be offere@ at the high sehocl where they reside, 
isn't that true? 

Thet is uswally the case, yes. 

And that is the policy, isn‘t that right? 


Yes. If they have a sufficient number and I believe 
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the minimum nwiber would be fifteen to comprise a 


class, I think they would look inio that factor and 


I direct the attention of the Court and the witness 


4 
formilate a particular language p.og:am at that 
school. } 

(Plaintiff's Exhibit Number 279 
marked fov identification. ) 
| 


+o Paragraph 46 of the stipulation wherein it provides 
“That it has been the policy of the Board of dusation 
to offer languages in each high school if there are 

a sufficient number of students “ho expreas a bona f 
interest in taking such ianguage", correct? 

That is correct. 

Ang you said fifteen would be a aufficient number to 
be a bo. fide number to offer the course, is that 
right? 

XI would say at least a minimum of fifteen. 

Now, you know that from 1960 through at least July of 
1972 Polish was not offered at ast High Sehool, is 


that correct. 
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1 iA You say ‘rom 1960 to 197<° 

2 |@ Right, Polish was nct offered in fist High School? 

3 1A. I believe you are correct because it was offered 

4 prior to 1960, yes. 

5 1@ Please, wy question. You alsolmoxw -~ 

6 | As Yes. 

7 |@ ~~ that there were many multiples of fifteen students 
8 who resided in the East High School District who 

9 wanted to take Polish, isn't that right? 

10 | A Yes. | 

li |Q But the Board ignored and went against its express 
12 policy of granting language classes, namely Polish, 
13 in the East High Sehool District at least from 1960 
14 through '72, 1s that correct? 

1b | A well, again, I éen't know whether the Board was at 
16 fauit for doing thet. I think it was -- 

7 1% I don't want you to say who was at fault. 

18 | A In regards to the number of requeats for the language 

19 | MR, PAMFIL: Your Honor, may I object to the 
20 leading questions? I think it is 
21 taking a lot of time and I object. 
22 | Ht COURT: I don't know whether it is 
23 
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leading, but Idon't know whethe r 


THE WITNESS: No, your Honor. I didn't, - 


| THE COURT: I see, 


BY MR. GRIFFIN: 


7 
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Mr. Girard was familia: with the 
language presentation in the years. 
Mr. Girard, were you in the years 


1960 to '72? 


my position cane into effect in 
July of 1965 and I really didn't 
get involved in transfers until 


probably 1966 and ‘67. 


Well, let me establish this; isn't 1 fact, Mr. 
Girard, that year after year many, many students would 
line up in the halls outside your cffice from the 

East High School area seeking language transfers to 
South Park? 

I can't deny that. ‘There were quite a few students 
that were outside my office, yes. 

And as a mitter of fact, at your deposition didn't 

you say that it was almost a situation that you would 
have to issue supermarket numbering tickets to keep 

4t straight, there were so many? 


That's right. I think we did that for a few years. 


an ea rite ree \ 
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Now, dan't 4t also a fact that year after year you 


2 brought to the attention of Superintendent Manch this 
3 fact and requested that Poliah be offe.cd at Eaat 

4 High School? 

5 | A Well, your Honor, I really don't recall bringing it 

6 Gireetiy {o Dr. Manch's attention. I think our 

7 department expressed -- 

8 | TS COURT: Did you call it to the attenti 
9 of « 

10 | SR WITMESS: Of our superior, the Agsoociste 
11 i Superintendent, that we were having 
12 @ great many requests for transfers. 
13 | YER COURT: fo whom did yeu oali this te 

14 the at’ention of? 

15 | GER WITMESS: I believe our superior at chat 
16 time wae Dr. Norman Mayes and Mr. 
| Tance and now it is Mr. Revelie. 

18 | $8 COURT: Wast 414 you tell Mr. Mayes, 

19 Mr. Lance or Mr. Revelle about these 
20 applications that you were receiving 
21 | Gam WETEESS: We expressed -- 

22 |7MR COURT: Wot "we". 

23 | qe WITMESS: Well, I am not the only one. 
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There are two Directors of Pupil 
Fersonnel and there are two super= 
visors and myself that process 
tranafers, 80 the: is five of us 
Plus the assistant superintendent, 
Bo there is actually six people 
involved. 


All right. 


And we expressed to our superior, 


10 which woul be the Associate Super- 
ul intendent for Instructional Services 
12 the fact that we were overwhelmed 

18 the first few weeks of achool and 

14 we couldn't do our regular work «< 
15 were so involved in these transfer 
16 requests. 


17 | SY MR, GRIFFIN: 
is |@ Mr. Girard, didn't you testify starting at Pegs 17, | 


19 Line 15, that yow constantly brought this to the 

20 attention of the superintendent, a person that you 

21 had known over twenty years? 

22 MR, NPIL: May it please the Court, if it 
23 is in @ prior deposition, it speaks 


Hsu EEE teaser nnn nee 
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for itself. 


THE COURT; All right. Do you want to rea 


that? In this case, M. Girard ig 
& managing agent of one of the 
Gefendants here so just read that 
portion in, Mr, Griffin, and you 


listen, Mr. Girard, 


BY MR. GRIFFIN: 
a 
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Mr. Girard, I would like to read your testimony 
atarting at Page 17 with the question at Line 10 
and esk you whether you were asked these questions 
and you gave these answers, your sworn testimony on 
June 14, 1978, 

a I am talking prier to July of 1972 while these 
transfers were committed. Did you at anytime recone 
mend to the Superintendent or to the Board of Educatia 


or to anyone that the languages thet these students 
were asking to take be offered @ Raat High School? 

A. Yea, I did. Im fact, we constantly did, Mr. 
Griffin. Because we felt that the last two weeks of 
Augu*t we get maybe two or three hundred People down 
here in one day and they were behing up here some day 


and it was getting to be, - we're trying to organize 
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a for the coming year, and here we're involved in 

2 transfers, and we have other work to do here. So 

3 constantly we brought to the supe. iniencent's atten- 
4 | tion maybe these lamuages should all be put into 

8 Bast High School. ~% «hen xould you recall that you 
6 first made that recommendation? A. Frobably every 

7 year. Fbrobably every year. @& svery year. joula 
8 that be every year fiom 1905 when you assumed your 

3 position? A. Probably. Probably, yes. & And in 
10 what form would the recommendation take? A. Mostly 
i verbal. Q Am or@l recommendation? A. Yes. 

a Q And it would be communicated to the Superintendent ? 
13 A. Yea. Q@ And exactly what, to the best of your 

14 recollection, in each one of those years would you 
15 have explained to the Superintendent? a. I've known 
16 him personally for over twenty years because he used 
M to work in this office. Q. Tell us basically «hat 
18 you said to him each year? A. He knew our position, 
19 ana when I would run into him there would always be 
20 @ mention of a number of parents and kids waiting in 
= the halls here. It got to the point maybe give them 
22 


tickets like @ supermarket, there was always so MANY » 


end I mentioned to him it would be nice ir all the 
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schools could offer ail the languages, you know," 
Yas that your testimony at that time, and did I 
correctly read it: . 
Yes, that was my testimony. ae 
Now, Mr. Girard, @ student 15 entitled to a bus pass 
and to have subsidized transportation within the city 
of Buffalo if he travels how far, - he or she * raveis 
how far to attend school? 

Wel’, in order to be eligible for @ bus pass the 
eriteria is you have to live at least one and a half 
miles from the sehool, a mile ané a haif. 

Mow, is it a fast that South Parks High School ia 
located more than one and a half miles from the East 
High School Distriet? 

Yes. 

All right. Therefore, any person who would attend 
South Park High Sehool from the gaat High School 
District would be subsidized and bused to South Park 
igh School, is that correct: 

Well, what you mean, Mr. Griffin, in regard to sube 
@idizing, he was givea « bua pass? 

Bus pass so that the bus transportation would be fo ees 


fer by the City of Buffalo and the State of New York, 
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is that correct? 
Not in ail cases. There are other means of transpor- 
tation like some of the students may drive their own 
ear, you see, and so we wouldn't be responsiole for 
these type of students. 
But they would be entitled as a matter cf right? 
Taey would be entitled if it is at least a mile and 
& haif, yes. 
fe a bus pesgst 
‘We. 

1 1@ Ama therefors, it is true, is 1t not, that the City 


12 ef Baffrie has been providing bis transportation for 
13 the students of the East High School District to 

is attend South Park High School under these language 
6 transfers, is that correct? 


16 | &, That's correct. 


17 |e Ana so that if stedents have used this as a, - student 


18 and parents, - as a means of not going to a school 

39 with a number of blacks the City has in effect aub- 

ed siaized and provided, - strike “subsidized”, - provided 
21 transportation to canape an integrated experience, 

= ie that true? 

23 


WR. GREGORY: I am going to object to the fo 
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1 of the question. 
2 | THE COURT: I will sustain. 
3 | MR. GRIFFIN: I will withdraw the question. 
4 Perhaps ‘t is better. 
5 | THE COURT: rc some of the students also 
6 69 to Kensington? 
7 | THE WITHESS: Yes, air. Polish was offered 
8 not cnly at South Park High School. 
10 | THE COURT: XI see. 


9 but also at Kensington High School. 
BY KR, GRIFFIN: 
Q. Mow, Mr. Girgré, what is the criteria, if any, that 
was established by the Roard, and when I say “the 
effeirs of the scheel on a day-to-day basis; what | 


14 Board", I mean your effice and those whe handled the 
were the uriteria er standards that would apply befere 
A 


17 ® language transfer such as one of these vransfers 

18 te take Polish weuld be granted? 

19 Well, Mr. Griffin, the criteria ve tried to establish | 
20 ig baseé on the students ability if he has passing 

21 grades and ve feel that in most cases, say, from the 
22 East High Schoel District, thay are of Poliah back- 

23 ground ond if their parents wanted ther to pursue the 
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langua.¢ of iolish, it woLld certainly nave to Le 
considered os a crite:da and pluc ths Tau. that they 
@re abic £5 40 the particulac wos the: is vequired 
in that particular sublec 


So all you would requivé sus a passing, crade, is that 


correct : 

In most cases, yes. 

Ang in some instances of shite students you even 
permitted them to transfer to take Lolish she:e their 
grades in grammer school were even below passing, Le 
that true? 

Yes. It depended again, as I say, on their background 
Some of them were from Folisgh families and some of the 
just came from Poland, you see, and .e didn't want 

to dery them the “ight o° taking the language of 
Fulish vesides learning the English language. 


Now, Mr. Girard, we have had a ntusbe. of your tranefer 


| 
approval slips marked as Lxhibit 51 and without naming} 


naines ov spec .fie add:esses, I direct you. attention 
to t.u studcats who received permission io take 

Polish and therefore transfer to South Pack who uere 
white students and aio were about io enic. high senoal 


afte: coming fcom one of tne Last, - that ts, east of 


ee, 
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L Buffalo paroshiel schools, is that correct? 
2A That 1s correct. The parochial school is St. Stanislapa, 
3 which is @ Polish school. 


41e@ Mow, in this instance, the transfers were approved, 

5 were they not? 

6 | a Yes, I would say they were authorized, yes. 

71/@ Now, in theanse ef one, and please, = I am just «anti 
8 to establish marks, - this particular student who was 


9 @ fifteen year old student uho was Just coming out of 


10 grace, - or spplying to go to South Park, hed marks 
11 of English 60, Spelling 60, Arithmetic 61, Science 60 
12 and Geography Mistory of 60, is that correct? 


13 | A, That's correet, yes. 


41a Now, the next person who as permitted to go to 


15 Seuth Park under the language transfer, their final 
16 marks at this grammar school wae English 60, Spelling 
17 75, Arithmetic 60, Seiene 67 ana Geography 60, correct 


18 |. That's eorrect, 


19 1Q@ Mou I Gireet your attention to an application also 


2 within Exhibit 51 te transfer to Bennett High School 
21 to take Hebrew, That was a language that was not 
a2 offered at East Migh School, correst? 


3 lh That is correct. 
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And that was offered at Bennett, sight’ 


Correct, yes, 
sic Ang that pavticulay person wanted to go to Bennett 
4 and takc Hebrew at Bennett, is that correct? 
6A That's correct, 
6/@ That particular person happened to be black, is that 
7 right ° 
8 | Ae Yes. 
9/1Qd What was the average that thet person had? 
10 | A 75 average. 
1 |Q@ And the tranafer was denied, is thit correct? 
122 | That is correct. 
13 |Q Mew, I direct your attention to Exhibit 279 which 
14 centains two applications for transfer vnich involved 
15 two additional black students, and that is in Exhibit 
16 279, ia that correct? 


That's correct. 


Now, the first student, again, this ia cut of the 


Bast High School District, - no, correction. This was 


@ language transfer where the person resided in the 


Woodiawn district, riuht, and wanted to take Russian, 


ie that correct? 


Woodlawn and Lafayette High School District. 
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a But they «wanted to go to Bennett High School and be 


2 able to take Russian at Bennett, is that correct? 
siz That's correct. 

fia This was @ black student, right? 

Siz That's correct, yes. 

Sis What waa the average that this student had? 

TIA 87 average. 

8 ie An 87 average? 

wa” Yea. 

Mia Was the transfer denied? 

11 |, Yeu, it was denied. I can explain to you why. 
Wie Tt states on the record “Need 90 term average", is 
13 that correct? 

“4 /a. ‘That's correat. 

~ i¢ Ie that the reason? 

16 | A. Yes, Would you like me to explain this te you? 

y i¢ Wo. 7 any other questions are going to be asked, 
. : soeebody elee will ask them. 

19 | MR, ORROORY: Mo. Objection. ‘This wasn't 


the rule made by the Court yerte 
I object to his limiting the witnes 
THK COURT: Wait @ minute. I will run the 


rules here, Mr. Gregory. You may, 
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if you do not like them, you may 
object from time to time but I do 
not think that is a proper objection 
You may bring out the reason if you 
desire. I believe I will anyway. 
Go ahead. 

BY RR. GRIFFIN: 

Qe eu, within Exhibit 279, Mr. Girard, there is another 


application for a bleck student who lived in the East 


High School District, is that cor~ut? 


A. Teat's eorrect, 


Q@ Ana this persen wanted to go to Bennett High Sehool 


toe take academie courses that were not offered at 


Bast? 


A. Thet is correct. This person asked for academic pro- 


gram that East High School did not offer and the only 


aeademic program was the Hebrew, you see. They have 


@ similar program except for the Hebrew. 


@ Yeu don't restrict the taking of Nebres to people of 
Jewish beckgrounds, do you? 


A. Well, if you let me explain to you, Ithink I can clear 


thia matter up. 


THE COURT: Why not let Mr, «- 
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BY MR. GRIFFIN: 


212 Before the explanation, let's just complete this 
3 particular pergon who 1s the second one. Now, this 
4 person was denied a transfer, is that right? 
5 That's correct. > 
6/Q@ And had an Ue to 83 per cent average? : 
7 A That's correct, yes. I called Mr. Sicora, the 
8 principal on this. The memorandum and my writing 
9 here indicates Mr. Sicora was contacted amd the parent 
10 was told that the son had to have at least a 90 
average to be considered for Bennett High School. 
But, Mr. Griffin, ag brought out, thoge three cases 
where children were denied the right to go to Bennett 
High School, in Bennett High School has an honors 


program in Hebrew and ussian which the other schools 
do not cffer, your Honor, and I checked into this 
more thoroughly because ] knew for years that they 
had this honors program and I often wondered why a 


9O average has @ criterion so I got this report fron 


both the principal ana the guidance counselors. The 


following criterion has been eatablished at Bennett 


High School, so to present to the student the highest 


G@eliber of instruction. One, any student thet is 
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15 


16 


17 


considering this program -- 


you should, and any witness should 


+ What are you reading from now? 
A. This is a notation from my attendance teacher to me 
explaining the program. 
@ This was something you secured after your deposition? 
A. Yes. 
@ But at your Gepesition, Mr. Girard, you testified that 
in order to have 2 language transfer you had to have 
@ pausing averarg<’ 
de That's correet, bul I didn't indicate angthing about 
an honors progren, : 
Te corer: Wait a minute. This is dated 
Csteber 1974. 
TER WITHESS: Yeu. 
TRE COURT: We are going beck here to a 
few years ago. Put that aside for 
a@ mirate, Mr. Girard. 
THE WITMEss: All right. 
Tak Cou: Go ahead, Mr. Griffin. I think 


try to answer the question asked 
and then if there is anything furthe 
that ought to be brought out which 
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is material here, the best way to 


proceed is to have your counsel, 


Mr. Gregory, bring it out. 


BY MR. GRIFFIN: 


. Tat in the case of the two that had averages well 
below gassing who wanted to take Polish out of 
Kast High Scheel District, that was granted to South 
Park, is thet correct? 

A. Yes, but there is a difference in programs, Mr. 
Griffin. 

THE COURT: Mr. Girard, I think that we 
are net going te argua here that a 
persen with a 60 average can tale 
Pelish and you need 90 to take 
Wassian. As far as I am conserned, 
they would all be, it seems to me, 
be Gifficult languages, but at aw 
rate, why not listen te the questian 

BY MR, GRIFFIN: 


& 


Kew, you participated, Kr. Girard, in tke investign- 
tion inte a member ef students whe theuld bave gaee 
te School 16 going to Sehool 30 and 38, is that 


serrect? 
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i a tl. That'a ccrrect. 
, 2 Now, do you vemember, and you aid that sometime 
3 during the HE/ investigation, is that -ight+ 
4i. That is correct, yes. { 
5 /y And that investigation kind of prodded that looking 
6 into the situation, is that right? 
- 7 | a ‘fhat's correet. 
8 |e Of course, it was a situation that was known dy 
9 persons downtorn, so to speak, for years, isn't that 
10 true? 
11 | MR, GRBSORY: Exsuse me. I am going to 
; 12 object to counsel testifying. if 
13 he has @ question to place to the 
14 witness, let him place the question 
15 but we don't need his testimony. 
16 | THE COURT: Mr. Griffin, try not to agak 
17 leading questions, Go ahead, Mr. 
oid 18 “@riffin. 


Pa 19 | BY MR. GRIFFIN: 
2 12 Mr. Girard, upon your deposition we questioned you, - 
21 Strike that. Let me start this way, ‘There is a 


2 street in the School i. District known es Oakland 


22 Place, is that correct? 
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That's correct. 


AnG upon your, - and so that any grammar school, 
@lementary school children who reside cn Oakland would 
be required to attend School 16, is that right? 
That's right. 

Amd Go you recall my questioning you relative to a 
particular family on Oakland that had two or three 
children who were granted permission to go to some 
school outside of the School 16 District? 

Yes, I recall. 

Ana without discussing the particular family or name, 
aid you not advise at that time that because this was 
an affluent street then in effest the School Depart - 
ment would not expect this particular family to send 
their children to School 167 

I don't know whether my words were exactly that way, 
but I think I might have said something to the effect 
that anyone on Oakland Place could probably afford 
to send their children to either a parochial or a 
private sehool, 

That isn't at issue because the particular parents 
chose public aducation in thia instance, correct? 


I don’t really recall. 


¥ 
\\ 
y 
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Q Well, let's look at the instance. 

THE COURT: sd Mr. Girard, may I see those 
exhibits, please? 

THE WMESS: These here? 

GME COURT: ~. Yes, and maybe the other two. 


WY MR. GRIFFIN: 


aa 


Starting at Page 65 of your testimony, - correctiuu, - 
yee, aterting at Page 65 and I will ask you whether 


you were askod these questions and you gave these 


‘enguers. We new move to discussing three children 


of the ages 7, & and 9 who resided on Oakland, is 
that correct? 

Wes. 

Ana at the particular time of the transfer request 
they were seeking @ transfer from School 30 to 
Sehool 45, is thet sorrect? 

It ia difficult for me to tell by your notes here, 


I would have to look at the transfer request, which I 


om familiar with, you see. 
All right. 


Do I “ave that here? 
If I could just select that 


out of the particular exhibit, your 
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Honer. 

Right. 
THE WITWESS: Yes. This authovization was 
made to the principal of School 45, 
BY MR. GRIFFIN: 
Qe Mow, at the time the particular subject of the transfe 
were three elementary students who resided on Oakiand 
in the School 16 District, is that correct? 


A. That's correct, lived on Oakland Place, 


16 |Q And at the particular time that this transfer was 

11 granted, they are applying to go from 30 Schoo? to 
12 4&5 School, right? 

13 | A Yes. At the particular time thie request was made. 
14° |@ Ang the request was grented, right? 

15 | A. Yes. 

i¢ |Q Se there was a transfer approved out of the district 
17 ef 45 and previously in order to get into School 30 
18 there had to have been @ previous transfer request 
19 appearentiy approved, ia that correct? 

2 | A. I would assume, yes, 

21 1Q@ Se in two instances, this particular family from 

a2 Oakland , was granted permigaion to go to Sshools 
23 outside of the district in which they resided, is that 
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i right 7 
2A. Yea, 


3 ie All right. Now, down to the basis in your testimony 


4 relative to the reasons. Turning to Page 67 the 

5 listed reason for granting this transfer waa, quote, 
6 "Social adjustment”, is that correct? 

7 1A That's correct, yes. 


8 1Q@ Mow, were you asked this series of questions and did 


9 you give these answers, starting at Page 67, Line 13, 
10 ® What was the sesial adjustment that was involved 
il im permitting them to go to a school, - what was the 
12 secial adjustment az of 1969 when they appliec for 
13 this transfer, what was the sesial adjustment that 


permitted them te go to @ seheol other than School 16 
where they were supposed to go? A. Well, again, - 
can it be off the record? Q@ No. I want this answe 
em the record. A. Well, if you want an honeat 
opinion -- Q@ Yes, Iusnt everyining toe be honest. 

& Were we have a family I would aseume that it's 
pretty, it*s pretty well, - a pretty well affluent 


family, they live on Oakland Place, and it's one of 


the nicest streets in the City of Buffalo. y Right. 


Saymour Knox and the Bishop of Buffalo lives there, 
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i as well as others. A. They have children at 30, and 


& they live in School 16 District, and I think they 

$ just felt the children would perform bette: in an 

4 @ll white school in preference to an all black sshool,. 
5 Q@ Certainly the fact that they are wealthy had 

6 nothing to do with the decision, did 1t? A. No. I'm 
7 Just going by the facts that I have. Oakland Place 

8 is @ nice etreet and they probably weren't going to 

9 send their shildren to 16 School, you know. | Then 
10 your best inference of the thing ia that the principle 
il reason that four white children did not want to ge 

12 to School 16 but wanted to go to School 4&5 was because 
13 ef the racial composition of 45 as opposed to 167 

14 A. It could be. If they felt thet they are making a 
15 better adjustment at School 30 or Scheel 45, they felt 
16 that maybe their children wouldn't adjust as well at 
17 School 16.", is that correct? 

BTA That's -- 


13 |@ That was your testimony at that time? 


ad Yes. 

2 ig Mow, with respect te School 54, School 54 is # mheool 

2 that hag become progressively worse over the past 

3 few years in terms of its racial balance, is that not 
a ee el 
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correct? 

Yes. 

As a matter of fact, you recall, Mr. Girard, that when 
the Superintendent of Schools and the Buffalo Board 
was asked by the Commissioner of Education te show 
some progress in echieving integration that they 
peinted to School 54 as of a report rendered in the 
middie of '69 or the middle of ‘70 as a piace that 
was an integrated school? 

Yes, at that particular time. 

How, the northerly-most boundary of Schooi 4 is Morri 
Avenue, is that serrect? 

That's correst, yes. 

How, is it net a fact that as of the time of your 
deposition that there were either four or six student 
from Morris Avene who shold have attended School 

54 who were permitted to attend Sshool 22, a school 
farther to the nerth in a white neighborhood? 

You are probably correct, Mr. Griffin, on that but 
again there are different circumstances and reasons 
for that. There may have been some older children at 
Scheol 22 and there is some hardship involved. Maybe 
the parent wanted the older children to superviaze the 


younger chiidren. You see, every case is an indivicusl 
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i case, and there are different reasons for every case. 

zie Yes, but the policy of the Board and the rule is that 

3 every school, - strike that, - every child is required 
4 te go to the seheol -- 

5S iA In their district. 

61Q@ In the district. Mow, if you say it is a hardship -- 


7 | OR, GREGORY: I object to that. I don't 

8 think that is a correct statement 
9 Mr. Griffin has just made and he 
10 knows it isn't. 


11 | BY OR. GRIFFIN: 
2 1@ Well, with the exception of hardship, right? 


13 | MR, GREGORY: Of transfers. 

14 | aE WITMEss: Mo, hardship ian't the only 

15 reasen. There are other reasons. 
16 I have at least five or six other 
17 reasons. 


18 | BY MR, GRIFFIN: 

19 |@ Other reasens have been followed by the Board in the 
20 implementation ef that policy, correct? 

= is Our policy is. where the welfare of the student is 


concerned. This is our pupil personnel policy. 


e But you mention now that perhaps « reason is that 
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younger children are permitted to go, - strike that, - 
that children might be permitted a transfer to 
another school if they had brothers or sisters attend- 
ing the other school, right? 

A. Yes, absolutely, especially if ‘the parents are working 
and they want the older children to supervise them 
Guring the day, yes. 

@ But in the first instance the brothers or sisters uho 
started out in the school, they also were granted an 
exseption to the trensfer policy? 

WR. GRECORT : I object to that. That is nat 
necessarily so. They could have 
moved, 

THE COURT: You de not know and if it is 
net so, Mr. Girard will tell ua. 

GR, GREGORY: We are talking about nobody. 
Mow can Mr. Girerd inow? 


Sz COURT: Will you let Mr. Girard testify 
Mr. Gregory? 
BR, GURY: Your Homer, I am offering an 


objection and I want to state the 
purpose of my objection. 
THE COURT: All right. I will hear your 
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THE COURT: 
MR. GREGORY: 
THE COURT: 


MR. GREGORY: 


MR, SEDITA: 
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objection. I want to hear the 
witness. 

I haven't -- 

Sit down, Mr. Gregory. 

@- offec-ed my objection. 

You have. You objected. I 
will hear your argument later. I 
will hear the answer now. Please 
sit down, Mr. Gregory. Mr. Griffin, 
please try to ask questions which 
are not leading. If you want to 
read any of this testimony, it may 
be read. Mr. Gregory, please, you 
Go not have to reise your voice here 
There is nebvody to impress. ‘There 
is no jury. let us take this one 
atep at a time. 

If your Honor please, I am not 
trying to impress anybody. 

Please do not raise your voice, 
It is not required, 

Your Honor, may I ask for the 


record, are you sustaining Mr. 
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Gregory's objection, 


THE COURT: No. I overruled it. 

MR. SEDITA: I thought you admonished Mr, 
Griffin. 

THE COURT: Mr. Griffin, go ahead, ask a 


aifferent question, please. 


MR, GRIPFIN: Yes, sir. 


THE COURT: Please do not read. If you 


want to read any of that material 


it may all be read. 


BY MR. GRIFFIN: 


a 


Mr. Girard, I direet your attention to your seorn 
testimony at depesition. 

Yes. 

Starting at Page, - withdraw that for the moment. 

If I just may have a moment, your Honor, All right. 
if I may have these records again, your Honor, I have 
the particular ones that I want to find out about. 

I direct your attention to @ transfer approval that 
was made for someone who Jived on Crescent Avenue 
in the District of 54, is that correct? 


That's correct, yes. 


Wow, in that particular case the student had been at 
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1 the local parochial school which was St. Mark's, ia 
Z that correct? 
$ [A That's correct, 


4/9? And *aeir residence put them in the School 54 District 


5 right 7 

te 
6 | AR, PAMPIL: May I interrupt. Areyou at a 
1 particular place in his deposition? 


8 | BY MR. GRIFFIN: 
9/Q Yes. Page 153 close to the bottom, Mr. Panfil, and 


10 in that instance a hardship transfer was granted on 
11 the ground that there were two older chiléren in 
12 Bennett High Seheol, is that right? 


13 | A That's correst, 
14 1Q Hom -- 


15 | THR COURT: And the trensfer was to Sehool 
16 22? 

17 | HS WITMESs: Mo, your Heanor. In this case 

18 they asieed for School, - you are 

19 correst, The transfer request was 

20 fer School 22. 

21 | @— COURT: I see. 

22 | THR WITMESS: And there are two older chilé 

23 attending Bennett High School. 
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TEE COURT: Ang Bennett on the map go we 
have the record © wplste, Bennett is 
oh, perhaps three or four blocks 
from School 22° 

RR WITMESS: That 18 correct, about two 
biocks. Approximately two blocks 
on Huntington Avenue. 

Bm, GRIPPIR: 

& Mew, School 54 is closer to the residence of the 

particular peeple en Crescent than School 22, ian't 


that true? 

Be He. Creseent runs up. 

ae COU: I suppose it depends on the 
address. 

TEE UITMESS: 445 Crescent is up tcvards 
Morris Avenue. 

BS MR. GUIPFIN: 

@. Corrcet, - no. 


Maybe it is two blecks from Morris. 


Te the south two blocks, in the vicinity of Amherst 


Street, wouldn't it, Crescent and Amherst? 


Yes. In thia case here, - see, I didn't handle this 


ease, One of the directors of Pupil Personnel handled 
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1 this case, but I think the reasoning was when the 
2 request came in, the two older children attending 


Bennett can drop the three younger children off at 


3 
4 22 before they went to Bennett. It seemed like a 
reasonable request on the basis of hardship. 
Sehool 54, correct, in that case? 
A. Unfortunately we lost three whites, yes, at 54, 
TRE COURT: They wouldn't 6° to 54 anyway, 
when you say three, - two were 


5 |@ Well, that means, though, that three «hites leave 
atternsng Bennett? 


12 | THE WITMESS: Two were at Bennett and three 
13 were sent to School 22, 

14 |THE Cour: Oh, I see, three, 

15. ak WITMESS: A fifth grader, a sixth greger 
16 and & second graéer. 

17 | THE COURT: Ail right. 

18 {BY MR, GRIFFIN: 

19 |@ So we are Gealing with a sixth grade student and a 
20 fifth grade stugemt and how old wea the other one? 
21 | a A second grade student about seven or eight years of 
22 age. 

3 iG Who were required to go to 51? 


hi 
nieces eon ges oes aniston ens 
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Yes. 


But they were able to convince whoever passed on the 
transfer request that the preseme of a Bennett High 
School atudent with them, namely an older brother, 
was a basis for hardship? 

oe older childven were attending Bennett. 

And is it your judgment that all five walked to 
seheol together? 

9 | & Again, Hr. Griffin, I vas not involved in thia request 


10 ‘ana I think one of the questions that the person 

1 that was involveé would ask is, first of all, in 

12 regards to hardship, whether or not the parents were 
13 working. If the parents were working, hin they would 
14 needa some help in supervising the ehildren. 


15 |@ Well, let's asswe that there are no parents at all 


16 im the ense. let's just approach it that way. Do 
17 yeu know whether ali five left their schools at the 
18 seme time, that their class times coincided? 


19 | & Mo. They would start earlier at Bennett than at 

20 | 22 School, but we get many children in the elementary 
21 sehools in our sehools before 8:00 o'elosk, They are 
22 waiting for the teachers and the principals to arrive. 


23 1 Mew, there are many, many cases of children whe go to 
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school who Gon’; have any older brother or sister to 


i accompany them to school, isn't that right? 


3 | MR. GREGORY: I object. May it please the 

4 Court, I am going to object to this 
5 line of questioning az argumentative 
6 and I think that the questions and 
7 answers have been resolved. 

g | SHR COURT: We will be in recess in a 

9 minute. ‘There is just one question 
10 I would like to ask Mr. Girard. 

11, | MK WITRESS: Surely. 

12 | HE COURT: In this case the five youngste 
13 here living on Crescent, and would 
14 any inquiry be made about if there 
15 was Some concern cupressed here 

16 about older children accompanying 


a sixth grader te scheo] whether or 


18 net there were some other youngsters 
19 in the neighborhes( zho went to 

20 Seheel 547 Would you make any 

21 inquiry along those lines? 

22 


“eli, your Honor, again you ha 


to realize our position. We get, - 
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at @ particular time, - thie was the 
firet of September, 1971. There 
might have been many, many parents 
waiting outside our door. 

ER COURT: All right. When you pass on 
a request such as this, and this is 
one where I suppose they fail into 
different categories, as I read thre 
them. Some may be health and I sup- 
pose this one was just to have older 
ehfigren along. Did you have any, - 
was there any policy given to you . 
the Board or by the Superintendent, 
auy direction as to how to handle 
these situations? I mean, after @11 
you do have district lines. 

TUN WITMESS: Yea. 

TSR COURT: Ana as I understand the policy 
4s that unless there are special 
circumatances the students within th 
district go to the school in the 
Gistrict. 


THR WIPMESS: That is correct. 
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1 | eB COURT: Now you evidently here, and 
2] others on your staff, made certain 
3 exceptions. My question 1s at that 
‘ time did you have some guidelines 
& to use? 
6 | (Ee WITMESS: Yes, your Honor. 
7 | SaR COURT: Were they in the form of @ 
8 notice or a letter or something else 
9 | Qa WITMESS: Mo. It is wort of an agreed 
10 : wpen policy. If we had a school 
a soeial worker in our office the last 
12 two weeks in August te refer these 
13 eaage to fer investigation, the 
14 ashool social worker would mule & 
15 complete investigation, find out whe 
ig the parents are emplepsd, find out 
14 the distanes between schools. 
18 | @mx COURT: Who made the arrangement to 
19 have the social worker there? 
20 | as WITMEBS: Well, our assistant superinten- 
21 dent for Pupil Personne). 
22 | ME COURT: would there just be one social 
23 worker? 
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PRE WITMESS: Yes. we usually had one school 
social worker working the last two 
weeks in August. 

(HE COURT: Toward the last couple of weeks). 
in Auguat there would be quite & 
few of these applications? 

MR WITHESS: Yes, Quite a few. 

aE COURT: All right. ‘They would all be 
referred to her for investigation? 

GK WITMESS: Any of these type of cases, 
epses that are questionable, perticu 
lerly from certain areas. 

THE COURT: debs cue atte ag venues to 
you? 


SEE WITMESSs Yes. They make a recommendati 


"HE COURT: Is there a repert? 
HE WITMESS: Mot Girectiy to me but to the 
"person that processed the transfer, 
you see. 
THE COURT: Is that set forth or attached 
to the paper there? 
TE WITMESS: No. At this time it was the 


lat of September so there was no 
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achool social sorker involved, you 


THE COURT: There was no social worker on 
these? 

RE WITMESS: What they do, if the parent 
appears and presses a hardshic, we 
ask "Are you working", and then we 
ask for verification of their 


oup loyment . 


10 | SR COURT: Is that en the dowuszent? Is 

ik 4t recorded? 

12 | TR WIPMEss: Ho, it ien't recerded on this, 

13 no. 

14 | TE COURT: Who told you that it would make 

15 @ Gifference whether soameone is 

16 working or not woricing? 

17 | MR WYPMESS: dell, this would be considered 

18 hardahip if the parents ere vorking 

19 and they had no om to supervise 

20 their children. we would classify 

21 it ae @ hardship. 

22 |\TR COURT: Mr. Girard, did someone there, 

23 one of the assistant superintendents 
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vw’ che superintendent .211 you that 

you should comsiag.° this as & nard- 

Blip” 

THE WITNESS: It has always been a Fupil 
Personnel eties to sonsider these 
type of cases hardship. 

THE COURT: dcuid it meke any difference, 
the district -- 

THE WITMESS: No, it wouldn't make any 
Gifference, If there is e hardship 
involved, a bona fide hardship 
where parents reed help with someone 
Supervising their siataven during 
the day, it wouldn't make any 
Gifference. It could be in Eaat 
High School's District. 

TRE COURT: It 4s not set out in your 

paper here? 


No. There is no mention here 


of the parent actually working. 
dhether or not the director of 
Pupil Personnel established that 


identity and confirmation and then 
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from there determined that the two 


a older children can supervise the 

3 three smaller children, this 

4 Gecision was made on the basis of 

5 the welfare of the younger children. 
& This is the Pupil Personnel policy. 
7 we will be in recess until 

8 tomorrow. 

3 

10 (Recess taken at 4:40 p.m.) 

ll 


#esee#n# eet 
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PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


10:15 A.M. 


(Appearances as previously 


noted.) 


(Memorandum marked Plaintiffs’ 


Exhibit 286 for identification.) 


ANTHONY J. GIRARD, called as a witness on 
behalf of the Plaintiffs, and having been previously duly 


sworn, resumed and testified further as follows: 


THE COURT: Mr. Griffin, could you tell me 
what 240 is, please? 

MR. GRIFFIN: Yes, pee Honor. It is a Board 
of Education memorandum from Mr. 
Girard, of March 10, 1972, and it's 
a report on children attending 
Schools 30 and 38 that live outside 


the district. 
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DIRECT EXAMIMATION BY MR. GRIFFIN (Cont'd.): 


Q Mr. Girard, I direct your attention to Exhibit 


280, and I will ask you if that is a report that 
you prepared on March 10th of 1972, concerning the 


number of children who were attending Schools 30 and 


38 who did not reside in the School 30 or 38 district 
Yes, I prepared this report. There seems to be two 
changes here that I don't have on my original sheet. 
It is indicated where you have 8 nonwhite, 2 Indian, 
1 Oriental, I don’t recall that. 

THE COURT: Can you keep your voice up, 


please? 


THE WITWESS : Yes, sir. I have prepared this 
report to Mr. Revelle, our Associate 
Superintendent for Sectional Services 
fhere are three changes made on this 
report which I don't recall writing 
in in regard to 8 nonwhite students, 
you have 2 Indian, 1 Oriental, and 
in the second paragraph, you have 

1 white, a Pakistanian student. This 
information was probably taken off 


other report. 
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i 
GRIFFIN: 
Appreciating that the inked in information was not 
part of your original report, is it, to the best 
of your knowledge, accurate information? 
Yes, it is. 
Now, as of March 16, 1972, you reported there were 
thirty-four students in School 30 who lived outside 
of the district, is that right? 
That is correct. 
Now, twenty-seven of these students, of the thirty- 
four, came from School 16 District, is that right? 
That's correct. 
And seven from other districts, is that correct? 


That's correct. 


Now, of the total thirty-four that you found at that 
time that were in School 30, twenty-six of them 
were white, is that correct? 

That is correct. 

And eight were nonwhite? 

That is correct, with the two exceptions that you 
made . 

And in the nonwhite category, there were two Indians 


and an Oriental? 
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That's right. 

As of the date that you made this report, which I 
thin’. you told us yesterday was prompted by the 
HEW investigation, right? 

Yes, that ts correct. 

MR. PAMFXL: Is the witness refreshing his 
memory from his own notes, or using 
somebody else's notes? 

THE COURT: You are using a copy of the 
exhibit? He is using a copy of 
Exhibit 260, is that true? 

THE WITHESS: Phat is correct. It is the 
same except for the change in the 
nonwhite category. 

MR. PANPFIL: Your original exhibit shows 


white, nonwhite, an Oriental, those 


categertes? 
THE WITHESS My original chart shows that, 
yes. 
MR. PAMPIL: I misunderstood. 
BY MR. GRIFFIN: 
Q So that the first paragraph of this exhibit discusses 
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the fact that. there are thirty-four students in 
School 30 from outside of the School 30 District, 
right? 

That's correct. 

How, then the next school district that was reported 
on was School 38, right? 

Yes. 

And is it correct that as of March 10,1972, there 
were fifteen students attending School 38 - - 
That’s correct. 

- - from the School 16 District? 

Yes. 

Ané in this instance of those fifteen students, 
fourteen were white? 

Yes. 

And one was nonwhite? 

Yes. 

He was a Pakistanian, ia that correct? 

I believe in my chart I show where he is a Pakistani ‘ 
yes. 

Now, then you checked out further to see where the 
authorizations came from for the transfers of the 


thirty-four students at School 30, is that correct? 
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A. Yes. 
2194 And did you find that twenty-two out of the thirty- 
3 four received authorization from your Pupil Place- 
4 ment Office, the downtown office, correct? 
ik Yes, sir, twenty-two were authorized to attend 
6 Public School 30, and according to the report, twelve 
7 were eccepted without authorization. 
8 1Q Twelve out of thirty-four were accepted without 
9 authorisation. Now, authorisation means that the 
10 transfer was approved by the Office of Pupil P’ "cemen 
11 in the City Hall, is that correct? 
wZwisia That is correct. 
13 16 Without authorization means that the principal in the 
14 particular school, without obtaining the approval of 
15 the downtown office, accepted the student, is that 
16 correct? 
17 | That is correct. 
18 |Q Now, in the case of School 30, where you found 
19 ' ¢ifteen from the Scheol 16 District, thirteen of 
20 those transfers were approved by the downtown office 
21 and two by the principal without authority, is that 
22 right? 
23 «JA That is correct. 


lsh rae 
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I will wo fer Exhibit 280 in 
evidunwe2-. 


“9G way be maxked in evidence. 


(Thereupon, Plaintiffs’ Exhibit 
280, previously marked for identifi 
tion, was received and marked in 


evidence.) 


May I ask your Honor what 
bappaned to 279? 

Yes, I was going to ask that 
myself, That was marked yesterday. 


We have no description of it. I 


think that was one of those addition 


16 al exhibits shown to Mr. Girard. 

17 | wa. «SPIN: I intend to offer at a later 

18 ‘time, 279 in evidence as part of the 
19 record. 

20 | THE COURT: When you find it, we will do 

2 that. 

22 | MR. GRIFFIN: All right. 

23 
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GRIFFIN: 

Now, Mr. Girard, if a student goes to School 16, 

he then, after 6th or 7th Grade would go to Woodlawn 
Junior High School, is that correct? 

Yes, School 16 is a feeder school for Woodlawn Junio 
High School. 

If he is granted a transfer and goes to, say, School 
30, he would not go to Woodlawn, would he? 

No. 

He would go to Lafayette or Grover for high school, 
is that correct? 

Wo, School 30 only goes to the 6th Grade, it's a 
feeder schol into School 56. 

He would then go to School 56 - ~- 

Which goes into Lafayette High School. 

- ~ for two years, and then into Lafayette High 
School? 

Yes, sir. 

Now, by granting a transfer of a white student out 
of the School 16 District, it meant that that white 
student would not go to School 16, it would not 

go to Woodlawn, is that correct? 


That is correct. The transfer is granted, and that 
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student, if he is placed in another school, would 


follow the feeder pattern, wherever the feeder 


pattern is in that district. 


And, to your knowledge, is one of the reasons why 


parents of white children from School 16 desire to 


transfer out of School 16 was to avoid eventually 


having to go to Woodlawn? 


MR. GREGORY: 


EpNna J. PaczYNsK!. Cou 


Your Honor, I object to that. 
It is asking from this witness what 
the state of mind of some other 
particular individual happened to 
be. 

All right. Well, I will over- 
rule the objection. You may cross 
examine him about the source of his 
knowledge. I will permit him to 
testify. 

Well, in my experience, I belie 
some of the parents were frightened 
to have their children go to Wood 
Junior High. Woodlawn is predomin-~ 
antly a black school, and in my 


memory, I think at any time, they onl 
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one or two white kids registered at 


Woodlawn Junior High School. 


BY MR. GRIPFIN: 


an: So is it not true that both the siting of Woodlawn 
6 and the drawing of the boundaries of Woodlawn so 

3 that it was, when it opened and continues to be, 

8 over ninety-five per cent black, not only has an 

3 effect upon the Woodlawn School, but has an impact 
10 beyond the immediate district in terms of white 

th children's attitude about going to a particular 

12 school that would eventually feed into Woodlawn? 
Boia Well, Mr. Griffin, in answer to your question, I 

14 was not involved with the pianaing of the Woodlawn 
15 Junior High School District. This was something 

16 that the Common Council and the Board of Education 
17 had decided on, and they were looking for a school 
18 in that 4istrict to help the overcrowded conditions 
19 in the feeder schools, such as Number 6, 48, 17 and 
20 16. In fact, if I recall, they were going to move 
21 the school further east into the district, I think 
a they came out more than they anticipated. 

23. 19 I appreciate that you weremt directly involved. 


ener A tt 
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My question relates to the total impact upon schools 
on the periphery. 

By coming out toward Main Street, they tried to in- 
volve the schools on the west side of Main Street 
all the way to Richmond Avenue. I think their intent 
was to have white children attending Woodlawn so that 
there would be some sort of racial balance. I think 
this was the original intent. 

That never occurred, did it, the school when it 
started was over ninety-five per cent black? 

The school, if I recall, was ninety-five or ninety- 
six per cent black. But again, the area, as I 
mentioned yesterday, you have an affluent society 
in that area, particularly around Oakland and Delava 
there they go into private or parochial schools. 
Your department end the School Department granted, at 
least as of March of 1972, forty to fifty transfers 
of white children out of the School 16 District who 
would eventually have been students who would have 
gone to Woodlawn, is that correct? 

Yes. As I said, every case is an individual case. 
There might have been hardships or medical reasons 


or psychological reasons. Every case is an individual 


Aten OoN 
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Excuse me. Mr. Girard, in your 
file do you have any record of a 
case where the application was denie 

Yes. I think on my report, 
your Honor, the records show the 
following transfer requests to School 
38 were denied, and I lieted four 
on my original report. 

You don't have the information 
why they were denied? 

Mo, we probably could find the 
denial form that was made ¢ .~ 

Do you know whether they were 
black or white? 

pocking at the names, your 
Honor, I would say they are all whi 
the four families wera white. 

Do you have the names? 

Yee, sir. 

Well, one is on Niagara Street, 


that isn't School 30, is it? 


te: 
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THE WITNESS: No. 

THE COURT: One address is 916 Niagara 
Street, that certainly is far out of 
the School 30 District and far out of 
38 District, too? 

THE WITNESS: Yes, it would be. 

THE COURT: I'm not ‘familiar with - - the 


other three may be all right. 


BY MR. GRIFFIN: 

Q May I see the other three, Mr. Girard? 

A Yes, sir. 

9 Gell, one that is mentioned is on Plymouth, what 
school district is Plymouth in? 

A Well, Plymouth would be probably either School 36 or 
School Number 3. 

That is - - 

A I believe these were requests that were denied. 
School 38 was also involved, I think the parents 
wanted the children to go to 38, we denied those. 
THE COURT: In other words, these are not 
requests to go from 16 to 30? They 


lived on Niagara Street or Plymouth, 
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and Plymouth is in District 367 
THE WITNESS: Your Honor, this report was a 
few years ago and I received this 


report from the school. 


THE COURT: All right, go ahead. 


THE WITNESS: I investigated it, and I don‘t 


recall if there are any other addres 


involved. 


THE COURT: All right. Go ahead, Mr. Griffin 


BY MR. GRIFFIN: 


Q Now, I would like to turn back to just a few other 
instances of transfers that effect the School 54 
District, Mr. Girard, and I think it probably would 
be faster if I take you through that part of your 
deposition, starting at Page 104, and relating first 
of all to Summit Avenue. Now, Sumit Avenue is a 


street which is entirely within the School 54 Distri 


is that correct? 


A That's correct. 


Q Now, I direct your attention to Page 104 of your 
deposition, and ask you whether, as of the time that 


you were testifying, which was June of 1974, there 
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Were four students at School 22, whose proper distri 
was School 54, who lived on Sumit Avenue? 
You brought to my attention that there were four 
students at School 22, that lived in School 54 
District. 

Right. They were 6th Graders or lower, and their 
gwehool district was School 54, correct? 
Well, I den't recall what students you are referring 
to. Are these the same students we talked about 
: yesterday? , 
Be, they are not the same students. 


We. You have a street analysis chart, is that 
Yes. 

De you want to get that out of your recerds, that 
relates to - - 

Sehool 22 and 54? 

Right, the number of students. 


I'm looking at the description for School 22, which 


Epona J. PACZYNSK!. COURT REPORTER, 2237 STONY PoINT ROAD. GRAND ISLAND, NEW YORK 


651 


A. J. Girard, for Pltfs., Direct. 


has grades from kindergarten to 8th Grade. We 
don't have Sumuit listed as a street. 

Right. We have established that Summit Avenue is 
entirely within the School 54 District. 

54 District does have Summit Avenue, the entire 
street, that is correct. 

What I want you to do is to look at your street 


analysis chart, which shows the number of students 


from each street that attend School 22, and sce if 


you don't find that there were a number of students 
from Sumeit Avenue atten@ing School 22, white studen 
who were from the School 54 District? 
I know want -you are referring to, Mr. Griffin, but I 
don't keep the street analysis charts. They are kept 
in Mr. Testa's office. 
You 4idn't bring them with you? I think we marked 
them on your deposition. 

A I don't think I had them for 54. 

THE COURT: Are they marked as exhibits? 

Pm. GRIPPIN: Yes, your Honor. 

THE WITHESS : X had given you some charts from 

School 16 and 30 which I obtained 


from Mr. Testa. 


Epona J. PACZYNSKI, COURT REPORTER, 2237 STONY POINT ROAD. GRAND ISLAND. NEW YORK 


652 


A. J. Girard, for Pltfs., Direct. 20 


THE COURT: Mr. Girard, why don't you wait 


BY MR. 


& 


ad 


GRIFYIN: Yes. ie 


for Mr. Griffin. 


GRIFFIN: 

You brought with you all the exhibits we marked upon 
your deposition? 

Yes. 

If you would get those out, I direct your attention - |- 


Yes, I know which ones you are referring to. There 


"are charts on School 16 and School 30 which are in 


this - - 
Is this all the exhibits that we marked on your 
deposition? 


Yes, we have all the markings here. 


COURT: Why don't you take those, Mr. 


Griffin, and look at them and see if 


you can find what you are looking for 


WITNESS : Here's the one for School 30. 


Here is one for School 38. These are 


all that I had. 


GRIFFIN: Looking at the transcript, your 


Honor, it does appear that Plaintiffs’ 
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1 Exhibit 28 for identification was an 


ws 


exhibit produced from our file and 


3 used. It wouldn't have been retained 
4 in Mr. Girard's file. Now, if I can 
5 find that - - 


7 |BY MR. GRIPPIN: 


8 10 I apparently can't readily put my hand on it, but 

9 @irecting your attention to Page 104 of the deposition, 
10 were you asked at Line 14: 

11 "9 wow, there is one student, who is a Fourth Grade 
12 student frcx Summit Avenue, who attends School 22 
13 isn't that correct? 

14 | KR ‘Yes.° 

15 Ys that correct? 

16 |A Yes. If you are showing me the street analysis chart 
17 from Scheel 22, yes. 


Q Then wo went to Vernon Street, and were you asked: 


°g Mew, is Vernen Street 4m School 22 District? 


20 A Mo, but I knew it is west of main, and it definit 
21 ly feeds inte 22 School. 

22 Q But only in Seventh and Righth Grade? 

23 A Yes, sir, Seventh and Eighth Grade level. 
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Doesn't it show in the street analysis there was 


one lst Grader, one 4th Grader and one 6th Grader 
or three children from Vernon in the 54 District 


who attend 22? 


A 6 That: «is correct, there are three in the 7th Grade. 
Is that right? 

Yes. 

Now, we have in the early grades from the School 

54 District, three additional children going to 22 
from out of the district, they came from Vernon 
Street, right? 

Yes, but if you recall, you mentioned there are some 
children in the 7th Grade at School 22 pay again, 
this could be another hardship case, as I explained 
yesterday. 

THE COURT: Mr. Girard, if Mr. Griffin feels 
there is additional information - - 

I know I let some witnesses run on ~- ~ 
but it seems to me whether or not thes 
youngsters attend 22 or 54, you know, 


it is yes or no. Now, it may be impor 


tant in some cases to bring out the 


reason, but unless you have a definite 


contenant 
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Hoaor? 
THE COURT: Well, why don't you wait fer the 
next question. 
THER WITHRZSS: All right. 
BY MR. GRIPPIN: 


o 


MR. GRIVPIN: ' XY would like to hand to the 
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reason, we ought to defer that. 


GRIFFIN: 

You mentioned that sometimes you will receive medical 
reports or report from a doctor, which thse parent 
will use and supply to your office in an effort to 
persuade your office thata transfer should be granted 
is that correct? 


Yes, sir, Mr. Griffin. Can I explain that, your 


I want to shew you an example of such an iustance 
and ask you whether it was representative. Wow, do 
you want te get this one cut? 


What is the name of that? 


Court, from Exhibit 51, ome of the 
transfer records that relates to a 


student from Summit Avenue who was 


BY MR. GRIFFIN: 


Q 


District, right? 
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granted permission net to go to 54, 


and we have the original here. 


Now, this is a student who is a Grade 3 student and 
this student wants to go to a school cther than 54, 
is that correct? 

That's correct. 


This student lives on Summit Avenue in the Scheol 54 


That‘s correct. 

This student had gone to Central Community School, 
which was a small privately operated school for 
early grade children that was operated, maybe it stil 
is, at the Central Presbyterian Church by @ private 
group, and that is located at Main Street and Jewett 
Parkway? : 
That is correct. This particular young person is 

a white stujent, correct? 

From what I recall, the name seems to be white, 

yes. They supplied ~- - I don't want to reveal the 
name of the doctor or the student - - they supplied 


a letter from a doctor, is that correct? 
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That's correct. 
And the doctor writes that he is writing on behalf of 


the parents and the child to request that you grant 


4 the boy permission to attend School 64 instead of 

5 School 54, is that correct? 

6 ja That is correct. 

7168 Now, the parents and the child had already -- the 

8 parents and the doctor had apparently selected the 

9 school that they wanted the transfer to, is that 

10 correct? 

otk That's correct. 

12 19 And wherees at the time this was granted, School 

13 54 was in excess of sixty per cent black, and changin 
14 * every year, School 64 was a predominantly white 

15 school, was it not? 

16 | A Yes. : 
17 |Q Now, the doctor says that the boy has a poor health 
18 history, including a chronic bronchitis and pneumonia 
19 and had had chest surgery, and 80 forth, he doesn’t 
20 want to be placed in a situation where there would 

21 be a strain on his emotional conctitution, is that 

22 correct? 


23 | A Emotional distress, yes. 
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Q Then it says while in kindergarten at School 54, he 


responded with emotional distress to the structured 
authoritarianism of that school, even though he 

was not himself involved in any discip: inary action, 
and so forth, and so on. Now, was there any differ- 
ence other than the racial composition of School 

64 and School 54? 


A No, primarily, the programs would be similar. 


9 | Qa Isn't what the parent is saying, with a two page 

10 doctor's report - - 

11 | MR. PAMPIL: I object to this, your Honor. 
12 The parent said nothing here, he's 

i3 got a doctor's report. 

14 | THE COURT: The doctor's report, Mr. Griffi 
15 

1g | BY MR. GRIFFIN: 

17 | @ Isn't what the doctor's report is in effect saying 
18 is that it would be better this child went to a 

19 predominantly white school than a school that was 

20 in the range of fifty-fifty, white and black? 

21 A Well, you could say that is what the doctor is saying, 
22 yes. 


And would you grant transfers if people come in with 
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a doctor's report that admittedly wouldn't be expres 
in those precise terms, but in effect said for 
emotional reasons, I feel that this parent is justi- 
fied in asking for their child to go to another 


school? 


It isn't only emotional here, I think, Mr. Griffin. 
I think he has outlined several ailments the child 
has, bronchitis, major chest surgery, a bone deformi 
an. asthma condition, there are other reasons here. 
What difference does it make whether a child with a 
bone deformity goes to School 64 or School 54? 

64 would be further, but we do allow transfers - - 

I see. This child - - on that subject - - this 
child, with purported health problems, is now seekin 
to go to a school that is considerably farther from 
his place of residence than the school in the 
district in which he iives, is that correct? 

As I say, my point is that in regard to medical 
reasons, you can have a family across the street f 
School 81 on Tacoma Avenue, and if there is a medi 
problem whereas the child can't walk five blocks 
to 21 School, if it is a physical problem, as such, 


we would consider such a transfer where the welfare 
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ef the child is concerned. 


If you had a paraplegic who used a wheelchair to go 
to school, and he lived much closer to a schoo] that 
was technically outside of his district, you would 
consider that? 

Yes, for medical reasons. Thies is the point I was 
trying to make. 

If anyone comes in with a doctor's report of this 
nature, saying that it is for emotional stress, would 
you grant a transfer? 
Again, as the doctor explained, the emotional stress 
might aggravate the physical problems. I think you 
would have to consider that. | 

Hasn't it been the case that anyone, a white parent, 
who has the clout and means to come up with some 
kind of doctor's report, has a pretty high chance of 
getting a transfer? 

No. In the case of East High School in Genesee- 
Humboldt, in the last few years we only accepted 
reports from psychiatric clinics or psychiatrists. 
You mean - - 

On emotional stress. 


You mean since East High School has been the subject 
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1 ef such notoriety? 

2) A You can say it that way, yes. 

3 | THE COURT: As far as you know, Mr. Girard, 
4 that information set forth in the 

5 doctor's report that one school has 
6 structured authoritarianism and the 
q other school has a free structure, 

8 there is nothing to that at all? 

9 | THE WITHESS: I think the doctor tried to 

10 point that out in regard to a school 
li that stresses more authority, to the 
12 stxuctural authoritarianism of the 
13 school. At School 54, while in 

14 kindergarten, maybe the youngster 

15 couldn't respond to this type of 

16 structure. 

17 | TS® COURT: My point is, you being the pe 
18 making the judgment of about who to 
19 grant a transfer, with great experien 
20 « and knowledge through the yeara of 
21 kinds of schools and how the schools 
22 are run, as I understand your testi-~ 


mony, you knew that essentially, as 


ed 
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fax as the program was run at 54 and 
as the program wes run at 64 or 22, 
there was generally no difference? 


THE WITNESS: No, a3 far as the program is 


concerned. Again, you have to take 
in the fact of emotional stress. 


7 | THE COURT: You have answered the question. 


BY MR. GRIFFIN: 

Q I would like you to get out - - Again, please don't 
identify it - - a 4th Grade student who lived in 
the low numbers of Starin Avenue, who is in School 
54 District, but was granted permission to leave. 

THE COURT: This would be not too far from 

Awherst Street on Starin? 
{HE WITNESS: Yes, I believe it is ~- - 


If I recall, it might even be near 


Main Street, maybe Starin near Main. 


BY MR. GRIFFIN: 
Q You know how Amherst goes up with a hump at the end 


of Starin, there is a T intersection over the rail- 


road tracks? 
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Yes. 


Q And the low numbers are close to that part of Starin, 
as opposed to out at Kenmore Avenue, which would 
be the highest numbers? 

A Yes. 

Q Now, that place on Starin where this particular 
child resided was within che School 54 District, 
right? 

A That is correct. Starin icoenial would be in the 
description for Scheol 54. 

ry Mow, this is a 4th Grade student, right? 

A At that time, the youngster was going into the 4th 
Grade, that is correct. 

ry The remarks given for approving the transfer are 
that the class size is too large at the lecal 
parochial school, is that correct? 

A Yes. The parents indicated that the classes vere 
too large at St. Mark's, there was room available 
at 22 School. 

iy Why is the clase cise of the )ocal parochial school, 
from which the student is departing to go to a 
public school, why is that any reason to grant a 


transfer? 
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That was no reason. This was the reason for with- 
drawing the youngster from St. Marx's, because the 
classes were too large. 

The child is a child that should go to School 54, 
but gets permission to go to 22, right? 

Yes. 

What is the reason that that is permitted in this 
case? 

Well, as I say, this happened in September, 1969, 
and I can't recall all of those. I do remember 
there was some hardship involved, where there was a 


separation between the wife and the husband. 


THE WITNESS: 
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Mr. Girard, we know you can't 
remember all the details here. I 
think that unless there is something 
very unusual, you had better stick to 
your records. There is nothing on 
the record, there is nothing under 
reasons or significant data, recom- 
mendations from guidance counselors, 
psychologists or doctors or anyone 


else, right? 


No, in this particular case 
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there wasn't. 


Next question. 


BY MR. GRIPPIN: 


§/1Q That is one more child who is permitted to leave 

6 School 54 - - 

71h May I interrupt one second, your Honor? 

8 | THE COURT: Mr. Griffin, esk a question, 

9 please. 

10 

11 | BY MR. GRIFFIN: 

12 |0 I have one more that I would like to focus on at 

13 this moment and then I am pretty close te concluding 
14 my examination. 

15 | A My elaborate on this one? 

16 |Q Yo. 

17. | THE COURT: Mr. Girard, you have such a 

18 tremendous amount of information, and 
19 if we let any witness do that, we 

20 would never get to the end of a trial. 
21 fhe rules are that each lawyer can 

22 ask cbout what he feels is material. 
23 Now, whether or not the information 
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you have is material or irrelevant, 


maybe Mr. Gregory knows, and he will 


bring it out. All right. 


GRIFFIN: 

I am now looking at another approved transfer for 
two white children, and this time they resided on 
Crescent Avenue, on that part that would very 
@efinitely be in the School 54 District, isn't that 
true? 

Yes, I believe 54 takes them from 1 Crescent Avenue 
up to about 400 Crescent. I think that would be 
correct. 

This is an address substantially below the 400 mark, 
right? 

Yes. 

All right. Now, these are two children who, as of 
September, 1969, seeked permission to go to School 
22, ia that correct? 

That's correct. 

As a matter of fact, they were already at School 22, 
right? 


That's correct. 
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And apparently, the lack of an authorized transfer 
somehow surfaced and it came to the attention of 
your office, is that correct? 

That's correct. 

That was approved to remain at 22, right? 

Yes. 

That is the only reason that was given to approve 
that transfer, was to remain at School 22, a school 


which was outside of the district of their residence, 


10 correct? 
11 |A That's correct. 
12 | MR. GRIFPIR: At this time, your Honor, I 


would offer in evidence Exhibit 279, 
which contains the two denied transfer 
requests that were referred to yester- 
day to Bennett High School, and 
Exhibit 51, and that contains many 
approved transfer requests that has 
been identified on the deposition of 
Mr. Girard. I would later offer into 
evidence most of Mr. Girard's deposi- 
tion, and wuch additionally that 


identifies and describes these exhibits 
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Do you have any objection? 

Wait until I look.’ If ‘the 
Court please, 51 reads, “Excerpts 
from Board minutes - - I'm sorry, 
strike that. It doesn't It reads, 
"Large number of approved transfer 
records relating to various schools 
and identified upon the deposition of 
Mr. Girard." Now, are all of these 
that were submitted for identification 
as 51 being offered in evidence or 
part of them? 

MR. GRIFFIN: All of them. Some of them we 
have discussed particularly in Mr. 
Girard's testimony. Many of them we 
have not, and they are discussed in 
the deposition which I am offering in 
evidence. 

MR. PANFIL: The entire deposition will go 
into evidence also? 

MR. GRIFFIN: Most of it. I will later 

designate those parts that I offer, 


but all of the portions of the deposi- 
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tion that discuss and identify and 


¢4 explain these transfers will be offered. 
3 | THE COURT: Mr. Griffin, will you indicate 

4 later, the pages to Mr. Panfil and Mr. 
5 Gregory? 

6 | MR. PANFIL: I am concerned that there may 

7 be other pages in the deposition that-| - 
8 | THE COURT: Mr. Griffin will indicate to you 
9 the portions that he desires to offer. 
10 If you desire to offer any other 

11 pages, you let me know. 

12 | MR. PANFIL: Very well. 

13 | THE COURT: In a case like this, where there 
14 is no jury, the Court's view is that 
15 if either side feels that something is 
16 material and relevant, I am going to 
17 receive it, and then let you argue, 

18 let the other side argue about materi~ 
19 ality and relevancy, unless there is 
20 scmething which clearly ought not to 
21 come in. 

92 |MR. PANFIL: I understand, your Honor. As 

23 long as the Court follows that policy 
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1 through the end of our trial, we will 
Hate 2 have no probler. 
i 3 | THE COURT: I certainly will. 279 and 51 
’ 4 may be marked in evidence. 
§ 
6 (Thereupon, Plaintiffs' Exhibits 
‘ q 51 and 279, previously marked for 
a 8 identification, were received end 
9 marked in evidence.) 
‘ 10 
: 11 | THE COURT: Mr. Griffin, is there anything 
12 else? 
Ai 13 | MR. GRIFFIN: No, your Honor, nothing further 
: 14 at this tine. 
15 | THE COURT: Mr. Panfil? 
16 | MR. PANFIL: I have no questions of this 
17 witness. 
ay 1g | THE COURT: j Mr. Gregory? 
¥ : 19 


29 | CROSS EXAMINATION BY MR. GREGORY: 
2. |0 Mr. Girard, I'm referring to Exhibit 6 in evidence 
which is the ethnic census of the Buffalo Public 


Schools for the year 1973-74. Will you turn to 
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No. I think there is no 
writter. policy, every case is judged 
on its individual merits. 

Did it ever come to your atten- 
tion where a principal would write 
to you or call you up and say, ‘This 
young man was transferred here - -' 

It has been brought to my 
attention that the youngster may not 
be passing the language, recommending 
he go back. 

I am talking about the transfer, 
do you have any records of people 
being retransferred back to the school 
in his district? 

it isn't neceseary, no. That is 
all you have to do is send him back 
to the school in the distric You 
don't need an authorization to go to 


a school in your district, your Honor. 


REDIRECT EXAMINATION BY MR. GRIFFIN: 


Q It is true, is it not, that there is no follow-up 
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procedure where you get a current report back from 
any school where a transfer was granted? 

A No, we have no follow-up procedure. 

Q If somebody starts the freshman year in South Park 
on the basis of Polish, you don't have any procedure 
where you get a record coming back to you the 
fcllowing year that they are taking Polish, and the 
third year that they are taking Polish, is that 
correct? 

a We would not get it, but I know the school would 


keep their own records of that. 


0 The school would keep their own records? 
A Yes. 
Q Isn't it also true that the policies are that once 


the principal of either a high school or an elementa 
school has an original transfer approval, say for 
3rd Grade or first year high school, that is suffici- 
ent authorization for him to permit the child to 

keep coming back year after year? 


A Yes, that's correct. 


MR. GRIFFIN: All right. 


THE COURT: Thank you, “Mr. Girard. 


MR. GREGORY : Your Honor - - 
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No. You can tell by looking at 


this one - - 


a first generation family or a fifth 


generation family, do you? 


in =< 


record there, that record. Did you 


make any study of that at all? 


from St. Stanislaus is good enough for 
us. They have the Polish language at 


St. Stanislaus, that is all we needed. 


All right, thet is all with reference to this. 

In any event, that wasn why they were approved? 
Right. 

Let me ask you this, the language transfers at East 
High School - - not East High School - - the language 
transfer policy, to your knowledge, how long has 
that policy been in existence? 


Well, I would say at least eighteen or twenty years. 
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We come up with the policy to allow youngsters to 
transfer to schools outside of their district. 

As a matter of fact, isn't it true that there ere 

a number of - - during your experience with this 
transfer in this area - - isn't it true there are 
a number of biack students that have been permitted 


to transfer out of East High School for the purpose 


8 of taking languages? 

9 |; A Absolutely. 

10 | 0 Could you just enumerate some of the schools they 
li have been permitted to transfer to? 

iz | a Yes. We used to get a number of graduates from 

13 School 37, and most of the youngsters ues 37 re- 
14 quested Grover and Lafayette High School, they asked 
15 for Italian. 

16 | @ Was it offered at East High School? 

17 | 4 No, it wasn't. 

is | @ Were these transfers granted? 

19 | > Yes. 

20 | a Now - - 

21 | THE COURT: Now, Mr. Girard, 37 is in what 
22 district? 

23 | THE WITNESS: East High Schoo!'s district. 
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It is a large schocl, they had like 
fifteen eighth graders, they had two 
hundred kids that graduate every year. 

And they were permitted to 
transfer to Grover? 


THE WITNESS: Yes. 


8 BY MR. GREGORY: 

9 1 Q What I am getting to is this is not a policy that 
10 was recently commenced - - 

11 | A No, it wasn't 

iz | Q - - and applies only directly to East High School? 


No, it wasn't, no. 

This is a particular policy that has been a long- 
standing policy - - 

The policy - - 

- - and applies to all the high schools in the 
City of Buffalo, right? 

It applies to everyone, it applies to everyone in 


the City. 


Now, in July of 1972, the Board of Education adopted 
a policy with respect to transfers, is that correct? 


That's correct. 


* * * 
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MR. GREGORY: I object to that. 


By MR. GRIFFIN: 


Qo - - when the policy of the Joard was that if the 


students want a language at a school, it will be 


offered at the school? 


MR. GREGORY: I object to the form of the 


question. 


MR. GRIFFIN: I will withdraw discrimination. 


BY MR. GRIFFIN: 

Q You told us, and it is in the stipulation, that 
whenever at least fifteen students in a high school 
district want a language, it is the policy of the 
Board to offer it right at the school where they 
reside, correct? 


A Yes. 


Q You are not anxious to have this wholesale tranferrin 
around the City, right? 

A No, never anxious to have that. 

Q The policy always is is that if you have an interest 
in a language at a particular school, you want to 


offer the subject, right? 
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lia That has been the policy. 
214 Not only do we have an absence of Polish at East, 


3 and an absence of Russian at East, and an absence 

4 of Hebrew, we now find we have an absence of Italian 
5 at East, so that students, regardless of whether 

6 they are white or black, at East, who want to take 

7 Italian, have to leave the district. Was that true 
8 from the 60's to 1972? 

9 | A As far as I can recall, yes. 

10 | MR. GRIFFIN: That is all. 

11 | THE COURT: Anything else? Nothing else, 
12 thank you, Mr. Girard. 

13 

14 (Witness excused.) 

15 

16 MR. SCHWARTZ: Just one moment, your Honor. 

17 Our next witness is Councilman 

18 Johnson. 

19 | THE COURT: Excuse me, Mr. Griffin and Mr 

20 Gregory and Mr. Girard, you are puttin 
21 a number of documents and records back 
22 into your case, are any of those 

23 exhibits in the case? 
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MR. GRIFFIN: No, your Honor. Thanks to the 


: cooperation of the School Department 
4 and Mr. Girard's office, on the 

4 deposition they provided us with the 
5 complete Xerox of all exhibits so we 
6 wouldn't have to take any of their 

7 original records. 

8 | MR. SCHWARTS: Mr. Horace Johnson, please. 

9 

10 


ll |HORACE Cw. JOHNSON, called as a witness on 
12 | pehalf of the Plaintiffs, and being first duly sworn, 


13 | testified as follows: 


15 | pYRECT EXAMINATION BY MR. SCHWARTZ: 


16 19 You are presently a member of the Common Council 

17 of the City of Buffalo? 

18 JA Yes, I am. , 

19 19 Thank you. Now, before we turn to matters relating 
20 to the Common Council, there was an interesting 

21 matter that just came up with the last witness. Mr. 


22 Johnson, do you have a daughter attending Bennett 


23 High School? 


fee 
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A Yes, I have. 
; Q Is she in the Honors Program? 
. A No, she is not. 
4 | mr. GrEcorY: I object to this, immaterial, 
s irrelevant. 
S | THE COURT: Overruled. 
7 
8 | BY MR. SCHWARTZ: 
9 19 What language is she taking? 
10 ja Russian. 
ll ig Thank you. 
12 Ja She has completed her Russian, now she is a senior. 
13 1g Now, Mr. Johnson, how long have you been a member 
14 of the Common Council of the City of Buffalo? 
a I'm in my - - near the end of my ninth year. 
16 jig That means you started in 1965? 
17 JA I was elected in 1965 while I was a member of the 
18 Board of Supervisors. I took office January lst, 
19 1966. 
20 10 Now, that means you were there in 1968 as a member 
2 | of the Common Council? 
22 1A Yes, I was. 
23 IQ Did there come a time in 1968, in the spring of 1968, 
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when an issue about portable relocateable classrooms 


arose, when the Common Council was asked to fund 


those? 
A Yes, there did. 
Q Now, do you recall, from perhaps your memory and as 


it is stipulated in this case, that the Common Counci 
enacted an ordinance relating to that and that was 

an amendment of the Building Code, amending the first 
paragraph of Section 201 of Chapter 12 of the 


| 
Ordinances of the City of Buffalo, do you recall that 


A I recall, I would have to see it. 

Q That appears at Page 36 of the stipulation, 

1 That is correct, sir. 

Q fhank you, Mr. Johnson. Now, do you recall the 
@iscussions, debates, conversations and the like, 
relating to the consideration and enactment of that 
ordinance? 

A Yos, I do. 

ry Okay. And in connection therewith, do you recall 
whether racial considerations were relevant to the 
enactment. of this ordinance in the minds and in the 
intent of the members of the Common Council? 

MR. PANFIL: ; Ob4ection. : 


Be nn nee nen 
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MR. GREGORY: I object to the forn. 


THE COURT: I will sustain the objection. 
Perhaps we should have him tell us 


what occurred. 


BY MR. SCHWARTZ: 

Q Well, were racial matters raised by members of the 
Common Council in the discussion of this ordinance? 

A Yes, they were. 

Q Could you tell us what was said, by whom, and roughly 
when? 

A I think I would have to - - to really get in detail 
and mention all the names, I would have to have the 
resolution before =. 

@ Let me hand you then, Plaintiffs’ Exhibit 170 for 
identification, Exhibit 173 for identification, 
Exhibit 174 and 182 - - I'm sorry - - strike 162. 

A IZ you would give them to me individually, I would 


be able to do it better. 


20 |Q I will lay them out for you. 

21 |-& What I have before me is 170 from the Common Council 
22 proceedings, a resolution introduced, Item 161, 

23 by Mrs. Slominski, Messrs. Lyman, Lewandowski, 
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1 Buyers and Elfvin. 


2 | MR. PANFIL: May I have that identification 


K} again? 

4 | THE COURT: Mr. Johnson, why don't you re- 

5 peat it? 

6 | THE WITNESS: I am looking at the Common 

7 Council proceadings, Item Number 161 

§ of May 14, 1968, the resolution intro- 
9 duced by Mrs. Slominski, Messrs. 

10 | Lyman, Lewandowski, Buyers and 

Bt Elfvin entitled Prohibition of the 


12 use of Relocateable Classrooms. The 
13 item was adopted. The ayes were 

14 Buyers, Elfvin, Francsyk, Lewandowski, 
15 Lyman, Perla, Slominski and Whalen. 

16 Those who voted no were black, Gorski, 
17 Johnson, Makowski, Mitcheli, Morrisey 
18 and Regan. The context of this was 

19 the fact that it was requesting - - 

20 for the purpose of changing the 

21 Building Code so that portable class- 
22 rooms couldn't be located on the site 
23 of certain schools, the fear being 
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i | that it would bring in additional 
2 people from outside of the neighbor- 
3 hood, namely, blacks. 
4 | MR. GREGORY: I object to the latter part of 
5 that answer. That is strictly a 
6 conclusion as to the state of mind 
7 of other individuals. The ordinance 
8 says nothing about the latter aspect 
9 of the thing. 
10 | THE WITNESS: I testified on the basis of 
ll the fact that what happens in the 
12 Council and what was done in the 
13 Common Council caucus are two differ- 
14 ent things. 
15 | THE COURT: Excuse me, Mr. Johnson. First 
16 of all, Mr. Johnson, if you are 
17 going to refer to minutes or a record 
18 of the proceedings, that is fine, but 
19 say so. And then when you go off, 
20 you are going to then tell us about 
21 what your recollection was of certain 


events, make clear that you are not 


23 referring to the reso]ition anymore. 


a 
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I think that in part was what Mr. 
Gregory's objection was pointed at. 
Can you now, by looking at that, can 
you recall any event, any discussion 
at the meeting? 

The leading discussion at the 
meeting was by Councilman Buyers and 
Councilman Lewandowski and Co:ncilman 
Slominski. Mr, Buyers, steadfastly, 

— 
took the position, aiong with 
Lewandowski and Mrs. Slominski that 


the placing of portable classrooms 


| throughout the City was a method to. 


be used by the Board of Educaticn to 
achieve racial balance in the schools. 
May it please the Court, he is 
obviously testifying ae to matters 
that are contained in public records. | 
Wot necesserily. 
Yes ° 
a minute. 


Just Well, he is 


purtly and he is not partly. All 


right, Mr. Gregory, you have 3ome 


et empanadas eT a 
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problem? 
No, I have no problem, but I 
would like to offer an objection to 


the Court relative to the testimony 


now being given by Mr. Johnson. In 
my —_ = 


MR. SCHWARTZ: He can cross examine on that. 


THE COURT: All right. You have finished 


your statement? 
MR. GREGORY: No, EZ haven't. I would like to 


object to the testimony now being 


given by Councilman Johnson, because 


it is apparent and very obvious to me 


that he is referring to coments made 


by councilmen in the Council meeting, 


and I respectfully submit to the C 


that, as Mr. Schwartz has presented 


excerpts of the minutes of that parti- 


cular meeting, all the other minutes 
of that particular meeting are avail- | 
able to the Court, and I respectfully 
submit that the minutes of that parti- 


cular meeting would, in fact, be the 
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best evidence, and not what Mr. 


Johnson recalls particular councilmen 


said. There are official minutes of 


that meeting, as evidenced by the 


fact that heholds in his hand now, as 


evidenced by Plaintiffs' Exhibit 170, 


173 and 174, documentation of what 


councilmen said, and i respectfully 


submit that it would be in the best 


interest of all concerned that if 


this witness is going to be testifying 


with respect to what councilmen said 


at any of these meetings, that instead 


of having him testify, ve have the 


minutes reflect what the various 


councilmen said toward this issue. 


THE COURT: May I suggest thie? First of 


all, a litigant in any lawsuit may 


choose to say to the Court, ‘2 believe 


that there is a document and, in my 
opinion, in my judgment, the following 
excerpts are relevant and material,’ 


and offer those in evidence. The 
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other side may say, ‘Judge, in my 
opinion, other portions are relevant 


or the whole document is relevant, ' 


and I agree with you. Now, here, as 
far as receiving in evidence the_ 
excerpts, we can do that. If you want 
to put in the entire proceedings, you | 


may Go that, and I will receive it as 


marked in evidence. Mr. Johnson, as 
I understend it, is telling us about 
not only what occurred at the Council 
meeting, but he is also testifying 

about what he heard or what was said 
by various councilmen in caucus or 
any other place. 
fhat is cerrect, plus - - 
Will you please let me finish? 
Yes. 
What I want to be sure of is 
that when you tell us about what 
occurred in the Council meeting in you 
recollection, if that is necessary to 


set this in focus, please say ‘In my 
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recollection, at the Council meeting, 


it was said,’ and we will have the 


record, which, of course, would be the 
official record, and then if you want 
to tell us about what happened at some! 
caucus or some ether informal meeting 
you had with somebody, you may do that 
bat. ke wace to tell us that this 
happenei in the caucus or some other 
tine. 

THE WITHESS: I understand, your Honor, but 
what .« before me is an item in the 
Comavna Council <uiiiibiaies it is not 
the official minutes of the Common 
Council. The official minutes are 


recorded on tape. We can subpoena 


.= 4) tapes. 
THE COURT: Mr. Schwarts, next question. 
MR. SCHWARTS: That was the only point I wanted 


to make, that these are not minutes. 
TYE COURT: All right. I will permit the 
questioning to continue and, Mr. 


Gregery, of course you may cross 
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examine or you may bring in other 
relevant material, if you feel it is 


appropriate. 


SCHWARTZ 3 

Now, do you recai!l any other remarks, ste_.=snté, 
declarations or the like, made at either a caucus 
meeting or a conversation in the corridor or anyplace 
elce by any mewber of the Common Council, relating 
to the racial elements in céeianacton of the 
portable classroom issue and, if you do, please, 

to the best of your knowledge, try to give us the 
exact language, who said it, where and when? 

Well, X would have to answer in this manner. Many 
of our discussions neat the actions which are going 
to occur at the Common Council meeting on a Tuesday 
are discussed in a CARL e a Monday and, as a re- 
sult of that:, councilmen are polied as to how they 
are going t) vote, and we have a much more open and 
frank discussion. In thiz instance, where councilmen 


say, ‘Under no conditions will I vote for this 


resolution,' this sort of thing, they make statement 


to the effect, ‘My constituency would kill me if I 
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did this, I'm not in support of this,' and when we 
actually come into the Council meeting - - 


THE COURT: ’ Mr. Johnson, I think those are 


background things. But each witness 
gets on here and he has 80 much back- 
ground material that we will never 


end this case unless we can get to 


what was said. Now, as far as the 


circumstances under which it is said, 


if it is important, the lawyers will 


10 
li wring it out. Do you recall what the 
12 conversations were? 
13 | THE WITNESS: Yes. The Ser SEEN by 
See. 14 yawendowski talked in terms of being 
‘ 15 totseily in opposition, because his 
16 concept was for neighborhood schools, 
17 and this was supported by - - 
18 
19 BY MR. SCHWARTZ: 


Q “This was supported,” you mean that resolution was 
awpported? 
This line of reasoning was supported by additional 


councilmen; Perla, at times Gorski, at different 
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times - - I can only refer to the comments of the 


2 democratic councilmen who were at ending the caucus, 
3 and you understand, of course, ove” the period of 

4 years I have been there, they have changed, some of 

8 them have changed, but in our caucus, the leading 

6 advocate would be - - thatis, at that time in 1968, 

1 it was Lewandowski and Carl Perla, Jr. 

g | MR. SCHWARTZ: Thank you. We would like to 

9 : offer in evidence those three exhibits 
10 together with a fourth exhibit, 182, 
11 which involves the approval of the 

12 retention of then Mr. Frank Bayger 

13 as counsel to appeal the decision with 
14 respect to the portable classrooms, 

15 the Court decision. 

ig | MR. PANPIL: Your Honor, could we have some 
17 degree of identification as to what 

18 the other ones are? 

19 | THE COURT: There is 170, 173, 174 and 182. 
29 | MR. SCHWART2: 170 is the resolution on the 

21 prohibition of the use of portable 

22 classrooms. 173 is the actual enact~ 
23 ment of the ordinance on May 28, 1968, 
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Mr. Panfil, I bawl you out for 
breaking the rules, and Hr. Schwartz 
goes- ahead and breaks the rule. 

Thank you, your Honor. 

Consider yourself bawled out, 
Mr. Schwartz. 

Yes, your Honor. 

This will be the next exhibit. 
Do you have many more exhibits to 
mark? 


That is the only one, your Honor 


(Thereupon, *  ument referred 
to was marked Plair .ffs' Exhibit 281 


for identifica.ion.) 


Mr. Johnson, I would like to ask you about the bond 
resolution in connection with the West Hertel Middle 
School. I show you a series of exhibits that have 

been marked earlier, relating to that. Perhaps you 
might glance at them for a moment to familiarize 


yourself with them. 
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A (witness examines documents.) 


MR. SCHWARTZ: To familiarize the Court and 


counsel with the issue, we are refer- 
ring now to Page 38, Paragraph 122 
and 123 of the stipulation, which 
point out that by ae 25, 1968, the 
West Hertel School was approximately 


half to three quarters completed, and 


on that date, the Common Council re- 


fused to authorize the bond of 


11 $997,000 to comolete the scheol, 
12 while approving other school construc- 
13 | tion bond issues, and there are sevez~ 


al more paragraphs rein’ ing to that 


15 on the next page, and altimately that 
16 the Council did ultimtely approve 

17 the funding. 

18 

19 | a¥ MR. SCRWARTS: 

20 Q Now, I would like to ask you the same question with | 
21 respect to this matter that I asked you before, Mr. 
22 Johnson; namely, do you recall aay remarks relating 
23 to racial considerations or conversations or declara 
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tions or statements by members of the Common Council 
at the time that the ‘ied issue was disproved, at 
the time that it was held up and, if you do, would 
you please set forth, to the best of your recollectios, 
the names of the people who made these remarks or 
conversations, and the lixe, where they were made, 
and the dates? 

MR. GREGORY: Your Honor, I will offer the 

seme objection. 
THE COURT: Overruled. 
THE WITWESS: It would be difficult for me 


to offer the dates. 


BY MR. SCHWARTZ: 


Q The times, as close as you can? 


point out that some of them deal with unfinished 
business, which means at the end of the Council 


meeting, there are items we take off the table for 


consideration. 
Q Don't refer directly to those. 
THE COURT: Just about the West Hertel Middl 


School, about the bond issue. 
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The primary issue that was 
argued and debated on the Council 
floor about the West Hertel Middle 
School was the fact that the Board 
of Education allegedly promised it 
would be a junior high school, and 
later they changed it to a 4-4-4 
school, and this, of course, meant 


that youngsters coming into West 


Hertel would be coming in from feeder 
schools, and Councilman Buyers here 
again was the leading speaker in 


opposition to this, and had been 


14 joined by many others at this particu 
15 time, because of the feeder school 

16 concept, that if you went to a junior 
17 high school in a certain location, 

18 you were entitled to go to a high 

19 school in that same area. 

20 

21 |BY MR. SCHWARTS: 

22 10 The remarks in the statements? 

23 The remarks and statements were they didn't want 
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outsiders coming into the community, they didn't 
want blacks coming from feeder schools into various 
schools. 

Do you recall who made these statements and in what 


context? 


Some of the statements were made in the context of 


7 a caucus. Some were made to me individually as to 
8 objec*ions, 'I'm in a jam, what io I do. I have to 
9 wote a certain way.’ 
10 | @ Do you recall who said - - 
1 |4 Oh, yes. 
12 | @ - - some of *!ase things? 
13 | & Carl Perla said many of these things to ™, Bill 
14 Buyers said certain things to me, that he was in a 
15 jam. Councilmen - - It is characteristic of 
16 councilawen who represent districts, to try to 
17 represent cistricts in the munner thoy feel the 
18 districts would like to have them represented. At 
19 this particular time, I guess things were going on, 
20 as far as groups advocating the support for neighbor- 
21 heod schools. 
Q Did any of them mention that to you - ~- 


23 A Yes. 


er 
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Q - - as a factor, if so, who did? 

¥ A These go back into the vear of 1968. 

: Q The summer of 19687 

' A The summer of 1968, and my conversations would have 

5 been with Buyers, Lewandowski, I think - - I'm not 

. certain - - I think I better check and see. Well, 

ef course, Bill Lyman was always shooting off at the 

. mouth and Whalen - ~- 

. Q In connection with these matters? 

~ 1/7 Yes, they were - - 

11 | ee COURT: Mr. Johnson, I am sure if you 

’ don't remember - - 

13 | oH WITWESS: I definitely remember Whalen 

and Lyman. 

15 | tHE COURT: Don't guess if themis any 

" doubt . 

17 | eHe WITWESS: There is no doubt in my mind 

about Buyers, Lewandowski, Lyman, 

19 : Whalen and Sloninski, no question 

ad whatsoever, and Perla. 

21 THE COURT: Can you recall now -- we reelis 

22 it is six years ago -- about what was 
said? 


nent 
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THE WITNESS: What was said to me like, I will 


give yw. an example, Carl Perla, was 
a great friend of mine, we have. lunch, 
he said, ‘Billy, I would like to vote 


for this, I just can't.’ 


BY HR. SCHWARTZ: 


> © Pe PP P 


Did he tell you why he couldn ‘t? 
Yes. 

Amd that was - - 
The pressure that was being placed upon his. 
Pressures of what. kind? 
Pressure from the people he represented and other 
councilmen, et cétera. 
Dia he indicate by any word, in particular, that 
thowe pressures related to the racial factors in 
this issue? 
Yes, he did. 
Now, do you recall any other specific examples by 
specifi people of remarks o% that cr related nuture 
on this topic? 
Councilman Lewandowski. 


Could you give an example of that and where and to 


* & & 
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PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


2:20 P.M. 


HORACE C. JOHNSON, called as a witness on 
pehalf of the Plaintiffs, having been previously duly sworn, 


resumed and testified further as follows: 


DIRECT EXAMINATICN BY MR. SCHWARTZ (Cont‘d.): 

2 . Johnson, I'm efraid it is not totally clear in 
my mind exactly where we were in the questioning 
when we stopped. I think there eas a colleguy at 
the end. Let me ask you, if you would, to just take 


% minute<to indicate, if you recall, the names and 


14 the —, in which members of the Comson Council 

15 expressed gery neues about completing the West Hertel 
16 Middle School which related to the racial implica- 

17 tions of that completion? 

1s | A I stated earlier that was done in two fashions; one 
19 ‘partly during the caucuses and then on the Council 

20 fleor, the arguments that they were withholding the 
21 funds because the Board of eaieuiioe promised to make 
22 it a junior high school, not a 4-4-4 plan. Council- 
23 ss faan Buyers wae a leading exponent of that, and it 


oe i 
EONA J. PACZYNSK!, COURT ..EPORTER. 2237 STONY PoINT ROAD. GRAND ISLAND, NEw YORK 


700 


ee H. C. Johnson, for Pltfs., Direct. 


was supported by Lewandowski, Slominski and others 


I had mentioned this morning. 


3 1a And this was at the Common Council meeting? 

* 14 In the Common Council meeting. 

5 fia What did these people say, to the best of your 

6 recollection, as close as you can get to the words 

q they used? 

8 | MR. GREGORY: I will object to that, for the 
9 : record, as long as the witness is goin 
10 to be relating conversations that 

ll eccurred in Council meetings. The 

12 best evidence would be the minutes of 
13 the meetings themselves. 


14 | THE COURT: All right, I agree, Mr. Gregory, 
15 but I think we should lct him testify. 
16 Go ahead. 

17 | THE WITHESS: I would like to point out to the 
18 Court that if I read, if I quote from 
19 the Common Council proceedings, I am 
20 not quoting from the actual tapes of 
21 the minutes, which the Common Council 
22 proceeding, in my judgment, dor't re- 
23 


flect the actual minutes of the Council. 


EoONA J. PACZYNSK!. CouRT REPORTER. 2237 STONY POINT ROAD, GRAND ISLAND. NEW YORK 


761 


H. C. Johnson, for Pitfs., Direct. 


BY MR. SCHWARTZ: 
Q I see. If we had the minutes of the meeting, we 


might not have everything? 


A If you had the tapes here, the tapes can be played 
and heard. 
THE COURT: You give your recollection of 
what was said. 
THE WITRESSt fhe argument centered largely 


around the fact, one, the Board of 


Education was changing the school 


from a junior high school to a 4-4-4 
Plan, that such a plan would induce 


outsiders into the neighborhood. 


BY MR. SCHWARTS: 


Q pid the nature of these outsiders come inte the 
discussion? 
A Yes. 


What was that nature? 
A The feeder schools and schools identified as schools 
that were all black schools, largely black schools. 
Q Okay. What about in caucus, comments made and by 


In caucus we had a situation whereby many, many 
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councilmen expressed the fact that they were not in 


faver of integration in the echcol system. 


Can you give us some names? 


Yes. Whalen, Carl Perla, Jr., Lewandowski on the 


democratic side, thee would have been questions from 

time to time by Gorski ~- 

Q There are some of the namer of the councilmen. At 
that time, of course, John Elfvin was only involved 
from the point of view of a technical aspect, in 
@iscussing the carrying out of thu construction of 
the building themselves, (ue purtanle classrooms. 
We had considerable arccwent shout making the school 
properties ugly, et cetera. | 
We are talking about. the West Hertel Middle School. 

a The West Hertel Middle School, it came up thet - - 
the fact that councilmen talked in terms of the fact 
that, as we always do, about our constituency and 
being elected, and this is a major issue. 

Q How vas that related toc the racial aspect of the 
completion of the West Hertel Middle School? 

a They have to rum for re-election. At that particular 

time, there were many - ~ Some organizations in the 


community, one headed by Marjorie Lovejoy and being 
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spearheaded by 8111 Lyman and Mrs. Slominski that 


: were taking a certain position which led to the 

. freedom candidates that were running. 

‘ Was this related to the ~acial issue? 

Sia Yes, it was. 

619 There came a time when the money was, in fact, 

7 voted for completing the West Hertel Middle School, 
8 is that correct? 

9 ja Thet is correct. 

10 19 Can you «plain how that came about, in view of the 
it prior opposition, if you know? 

12 | MR. GREGORY: May it please the Court, I 

13 object to any further testimony on 

14 this score after the witness has 

15 testified to the fact that the money 
16 was voted in the form of the passage 
17 ef the. resolution by the Common 

18 Council. I can't see any materiality 
19 or any testimony how this came about, 
20 the facts speak for thenselvss. 

21 | TAB COURT: X will overrule your objection 
oe and permit you to argue later. Over~ 
23 ruled. 
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BY MR. SCHWARTZ: 

0. Would you answer the question. 

A The normal pressures placed upon councilmen, meetings 
were called and - - 


Q P -essures of what kind? 


A Occasionally, pressures are placed upon the district 
councilmen, sometimes through a majority leader, 
Delmar Mitchell, at that time, sometimes direct calls 
from the Mayor's office, sometimes a call from the 
County Chairman's office. 


@ The Democratic County Chairmen? 


A That's correct. 
MR. SCHWARTZ: I offer in evidence, the Council 
proceedings which contain the various 
resolutions, and that is Exhibit 180, 
181, 183, 184, 185 and 281. 
I have no objection to che ad- 
mission of those documents. 
They may be marked in evidence. 
(Thereupon, Plaintiffs' Exhibits 
180, 181, 183, 184, 185 and 281, 
previously marked for identification, 


were received and marked in evidence.) 
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SCHWARTZ : 

Now, Mr. Johuson, in connection with the middle 
school question, Paragraph 124 and 125 of the 
stipulation, which appears at Page 39, refers to 
planning funds for middle schools, and it points out 
that at the meeting of Juiy 25, 1968, the Council 
refused to authorize the bond iseue of $380,000 for 
planning, as was referred to here, the remaining 
middle schools. The sheets purposes of thz 
bond issues were clearly set out, and 125 says on 
June 3, 1969, the Council tabled a proposal for 
$190,000 in planning funds for middle schools. I 
show you Plaintiffs’ Exhibits 178 and 179 for 
identification, whieh deal with the bond resolution 
of $380,000. Are you familiar with those? 

Yes, Item Number 11, which was approved, yes. 

Thank you. And now, do you recall this matter of 
the planning money for the middle schools which took 
place in 1968 and then again in 1969? i 

Yes, I do. 

The tabling and refusal to both funds? 

Yes. This is the item I think here in which wa have 


a refusal for voting funds. 


1. tL CLC CCC 
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I will ask you the same question I asked you before 
with respect to this matter. Do you recall specific 
names of members of the Common Council who expressed 
themselves, either 3a the meeting, in caucus or 
otherwise, with respect to racial aspects of this 
planning money, and how it related to racial integra- 
tiea in the school systen? 
Well, in the Council on the item, the one that 
passed, those that voted in the negative were the 
game; Francsyk, Lewandowski, Lyman, Perla, Slominski 
and Whalen. 
These are the ones who voted against the planni.g 
money? 
Yes. this is the occasion that it was cariied, the 
approval was lost, and those were - ~ all of the 
Council members were not present, this is the one 
during the time when County Executive Regan was 
pointing out to us, to the Council, “Let's not kid 
ourselves, this is « racial situation, and le*'s move 
ahead with the business at hand.“ 
Did any of those people comment, either to you 
privately, in a caucus, on the floor or in another 


context to you, or that you are aware of, about the 


ert 
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1 racial implications and aspects and how this affected 
a their vote or might affect their vote or what have 

3 you? 

4ia Yes, sir. 

5 ia Would you give us their names? 

6, A Councilman Lewandowski, Councilman Perla, Councilman 
7 Lyman and Councilman Whalen. 

8 | Q Where? 

9A Various places. 

10 | Q In what context did they eapeees - - what did they 
li say? 

12 | 2. The difficulties they would have in justifying their 
13 votes in the communities that they represented. 

14 Councilman Whalen wanted to run for councilman at 

15 large. He aid run on a ticket based on racial dis- 
16 crimination in schools. 

17. | MR. SCHWAPTS: Okay. I would like to offer 


-these in evidence, and that is Exhibi 
Can you recall what his positio: 
was on that subject, Mr. Johnson? 
Councilman Whalen was cc sisten 
ly in the negative, along with 


Councilman Slominski on all items, 
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were you chairman of the committee which has specific 
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anc Councilman Lewandowski on all 
items pertinent to schools, involving 
monies for the construction or chang- 
ing or the planning of middle schools, 
that sort of thing, and ne~ schools 


in certain areas. 


Mr. Johnson, I'm afraid I forgot tc ask you before, 


jurisdiction over these questions? 

Mo. 1 was chairman of what we call the Special 
Committee on Public Education. The majority of the 
questions that we ara discussing here came before 
the Coumon Council in the form of resolutions, and 
the action was taking place in the Common Council. 
fhe thing that was referred largely to the Special 
Committee, were complaints, things to voint out there 
was trouble in the school, to discredit certain 
individuals, and it was necessary for me to call 
meetings with mesbers of the Board of Education, and 
so forth. 


Thank you. I am offering Exhibi 
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will conclude with Mr. Johnson. 


MR. PANFIL: No objection, your Honor. 


THE COURT: They may be marked in evidence. 


2 (Thereupon, Plaintiffs’ Exhibits 
192 and 193, previously marked for 
identification, were received and 


marked in evidence.) 


9 

10 | THE COURT: All right, you may continue. 

il 

12 | BY MR. SCHWARTS: 

13 19 Finally, Mr. Johnson, during your time in the Common 
14 Council, you have made numerous efforts to try to 

15 get fair housing and other kinds of ordinances 

16 adopted to end discrimination in housing in the 

17 City of Buffalo, is that correct? 

18 jaz Yes, I have. 

19 1Q Have these been successful 

20 1A No, they have not. 

21 | MR. SCHWARTZ: : I offer Exhibits 171, 172, 175, 
22 176, 177, 186, 189 and 244, which are 
23 


various official proceedings of the 
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lia I know because I was there. You don't know, you 
* were not there. 
3 19a Let me finish, will you? Thank you. You know, a8 
4 a matter of fact, that this particular ordinance, 
5 the history of it was it was passed by the council, 
6 vetoed by the Mayor, his veto was overridden - - 
7 [A Yes. 
8 10 - - and subsequently the validity of this ordinance 
9 was tested in cori, and the Court determined that 
10 the ordinance was, in fact, invalid. 
11 jh That is correct. 
12 19 So that today this ordinance is not in effect in 
13 any type of construction, with respect to ubstclons, 
14 that this particular ordinance sought to limit, are 
15 no longer in effect, is that right? 
ig |& You are reciting exactly what I was saying. It was 
17 invalid. We were so informed by the Corporation 
18 Counsel, but nonetheless, it passed. Personally, in 
19 my opinion, it was because of racial discrimination. 
20 | Well, of course, that is - - 
21 |A That is my opinion. 
22 10 That is your opinion. 
23 |k I'm entitled to my opinion, you are entitled to yours 
Qo Of course, I have offered no opinion. 


* * * 
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1 PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


2 | 3:30 P.M. 
4 | MR. GRIPFIN: Mr. Einach, please. 
s6l|vrcToR EINACH, called as a witness on behal? 


1 | of the Plaintiffs, and being first duly sworn, testified as 


8 follows: 


9 

10 DIRECT EXAMINATIC™ BY MR. GRIFFIN: a 

1 |¢ Mr. Einach, what is your present occupation? 

2 j)a8 Y'm @ part-time temporary business agent for the ' 
1x Musicians Union. 

14 | % And within reeent date, were you employed by the 

15 | New York State Division on Human Rights? 

16 | A Correct. 


17 And when did you last - - When vero you last employ 
18 by the New York State Division on Euman Rights? 

19 I retired in January, 1973. 

20 And the New York State Division on Human Rights is 
21 an agency of the State of New York which is charged 
22 with enforcing the laws against discrimination in 

23 the State, is that correct? 


eect te ACCC 
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That is correct. 

And before it was named the New York Stite Division 
on Fuman Rights, what was the title of the Agency? 
State Commission Against Discrimination. 

And when did you become associated with that particu- 
lar agency? 


Originally, in i341, it was a temporary agency out 


8 of the State War Council, but the State Commission 

9 Against Discrimination came inte being July lst, 1945 
10 | @ Were you employed in various capacities by that 

11 agency from 1945 through 1974? 

iz | & Correct. 

13 18 Now, before that time, had you been satocbikes 

14 with the Municipal Housing Authority of the City of 
15 Buffelo? 

rw Ut} Correct. 

17 | 9 And approximately when? 

is | > 1939 to 1940. 

1g | 0 Can you tell us approximately when Buffalo Municipal 
20 Housing Authority was established? 

21 | & It was prior to that time, I can't tell ycu what date 
22 I came in in 1939 when they went into a Tenant 


Selection Division. 
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1 black assigned to the Commodore Perry? 

2/3 Not that I recall, no. 

3 | Q When Willert Park was opened, were all blacks who 

4 wanted municipal housing assigned to Willert Park? 
5 | A Yes. 

6 16 Now, was there a custom in practice with respect to 
7 the assignment of blacks to municipal housing? 

g | A There was a practice, yes. 

9 | a This was a practice that was followed by the Municip 
10 Housing Authority, itthat correct? 

1 | By the staff of the Housing Authority. 

12 | @ we the employees of the Housing Authority? 

13 | “Yes. 

14 | 2 And what was that practice, as far as where blacks 
15 would be assigned to live? 

is |» Willert Park at that time. 


17 | 2 What was the practice with respect to where blacks 
18 would not be assigned to live? 

19 | Well, they were assigned to Willert Park. 

20 | @ They were not assigned to the other two, is that 
21 correct? 

22 | & Same idea. Some of the whites who wanted to live 
23 at Willert [ urk were not put there. 
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3 | MR. GREGORY: Thank you. 


10 | BY MR. GRIFFIN: 
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I will reserve decision on your 


motion. 


(Thereupon, Plaintiffs’ Exhibit 
229, previously marked for identifica 
tion, was received and marked in 


evidence.) 


fhis is in the record and I am not going through 
every part of it, but I want to point up a few 
aspeces of it, Mr. Einach. You point cat — Page 

3, after telling us about Lakeview, Commodore Perry, 
Willert Park and Kenfield, that Commodore Perry, 
Lakeview and Kenfield have always had white tenants, 
Willert Park has always housed Negroes, that is, 
through 1946, the date of this report, correct? 

Yes, except if you go down another paragraph or two, 
Talbert Courts and Carver Courts, which were in the 
game area as Willert Park, housed Negro people too. 


You mean the MHA built a couple more black facilities 


right? 
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MR. GREGORY: Your Honor, I object to the 
characterization of the facilities as 
black. 

MR. GRIFFIN: We will get to that. 

THE COURT: I will sustain the objection, 
Mr. Griffin. Mr. Einach, wait for the 


question, please, and just answer the 


question. 
THE WITNESS: Okay, sir. 
BY MR. GRIFFIN: 
Q You then point out that the Niagara Frontier War 


Housing, under the marmcrement. of the Buffalo Municip. 

- Housing Authority, inclu ed the following, LaSalle 
Courts, two hundred six units. LaSalle Courts is 
located where, Mr. Einach? 

A I don't recall where it was located. It was in an- 
other part of Buffalo, I think the northern part. 

Q Would it be in the northwestern part, around the 


LaSalle Quarry area? 


MR. PANF Ii: Your Honor, I submit that what 


Mr. Griffin is developing is in that 


report, the report speaks for itself. 
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It is something that is kept in 
the regular course of business and - - 

I'm not sure the locations are 
in there. 

At this particular time, can you 
recall where LaSalle Courts were? 

No, I don't. 

Perhaps I can check. Maybe 
there could be a stipulation. 

Was that temporary wartine 
housing that is now gone? 

I'm not sure, it has been se 


long. 


Q fhe next one was Langfield Homes, five hundred ninety] 


four units, what part of the City was that in? 


A. fhat is near Kenfield. 


Q That is near Kenfield, so that is out in the 


Kensington section in a white community, is that 


correct? 
A It was a white community . 
Q We are speaking as of 1946. 
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Yes. 
Q As of the time they were constructed, they were 


obviously in a white community? 


A Yes. 

LaSalle was in a white community? 

A Correct, yes. 

Q Now, you then described Talbert Court and Carver 
Apartments as built under the Niagara Frontier War 
Housing Council and managed by the Buffalo MiIA? 

A Correct. 

0 In other words, there were a lot of workers at the 
time of the war, in the 40's that needed housing, 
is that correct? 

A Correct, yes. 


Q So these additional facilities were made available, 


right? 
A Right. 
Q All right. Now, Carver and Talbert were constructed 


in that part of the City, to the west of Willert Park 
generally in the William Street area, between Michig 
and Jefferson, is that correct? 

A Yes, but I'm not sure it was to the west, I had to 


stop and think. 
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All right. At the time they were co.structed in the 


40's, they were constructed in predominantly black 


. neighborhoods, were they not? 

, Yes. 

5 Jo All right. You then describe two additional war 

6 projects outside of the city that were developed by 

7 the Buffalo Authority, namely, Tiorunda, fifieon 

8 hundred units, in Cheektowaga, and Sheridan Parkside, 
9 twelve hundred units, in the Town of Tonawanda, corre¢t? 
0 ja Correct, yes. 

11 |g They were developed by the Buffalo Municipal Housing 
12 Authority? 

13 la Yes, they were. they were managed by them, inciden- 
14 tally, for quite a while, and turned over to other 

15 authorities in the area where they were. 

Ww 19 How, you then went on to point out that as of 1946, 
17 and I quote, “No Hegroes have ever been assigned to 
18 any of the above mentioned projects, except the 

19 Willert Park extension, Talbert Court, and Carver 

20 Apartments,” correct? 

21 |e _ Correct, yes. 

22 19 That means that no Negroes had been assigned to 


Lakeview, Commodore Perry, LaSalle Courts, Langfieid 
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Homes, Tiorunda or Sheridan Parkside? 


A Correct, yes. 
3 1a That also means, does it not, that no Negroes have 
4 been permitted to transfer from out of Willert Park, ' 
5 Carver or Talbert from the time they were opened 
6 through 1946, is that correct? 
71. I won't say they were not permitted. I would have 
8 _ to document that more and refresh my recollection, 
9 but they didn't, and were not mansterred: 
10 | Q To the best of your recollection, there were no such 
A transfers? 
12 | A That is correct. 
13 | Q : There were transfers as between Commodore Perry and 
14 Kenfield and Lakeview and Langfie1d, were there not, 
15 during those years? 
161A Yes, and subsequent to the report, there were other 
17 transfers, and the barrier was broken. 
18 Q That is at a subsequent date? 
19 | a Yea. 
20 Q I am taking you through 1946 at the moment. Now, 
21 Mr. Einach, can you recall that originally Willert 
22 Park started out with one hundred seventy-three 
23 units, and then there were proposals sometime in the 
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MR. GRIPFIN: Thank you. 


RECROSS EXAMINATION BY MR. GREGORY: 


Q You don't have any statistics with reference to the 


last question Mr. Griffin asked you one way or the 


other? 
A Correct. 
Q You can't testify today, statistically, anyway, at 


that time what progress was made or was not made, is 
that correct? 
A Not statistically. 


MR. GREGORY : Okay, <%2%’s all. 


(Witness excused.) 


@#eneeneeeeeene 


e GRIFFIN: I have one last witness, Mr. 


Service. 


LEON Oo. SERVICE, called as a witness on 
half of the Plaintiffs, and being first duly sworn, testi- 


fed as follows: 
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Q 


A That is correct. 

Q You have had, among your prospects and clientele 
those that you have bought and sold for, a large 
number af blacks, is that correct, over the years? 

A That is true. 

MR. GREGORY: May it please the Court, I am 

going to offer an objection as to this 
questioning on the same ground that I 
offered the objection with respect to 
Mr. Einach, based on the line of 
decisions emanating from the Detroit 
case. 

THE COURT: Your objection is noted. 


_ And have you been engaged in that business as a 
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Mr. Service, are you engaged in the business of real 
estate? 

Yes, I am. 

What is the nature of your work? 

I am a realtor since the early 1930's. I specialize 


in residential real estate. 


realtor, specializing in residential real estate, 


since the 30's in the City of Buffalo? 
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I want to assure you that when the 
record is closed here, I certainly wil 
give you an opportunity to present 
argument to me about why we slould 


not consider it. 


BY MR. GRIFFIN: 


Q 


Mr. Service, you were just present in the courtroom 
when the last witness, Mr. Einach, testified the 
relative to the situacion in the municipal housing 
facilities from the 30's through 1946, is that 
correct? : 

Yes, I was. 

Were you familiar with any efforts to have additional 
public housing for citizens in the Willert Park area 
who needed additional housing? 

I was very close to the group that was instrumental 
in getting Willert Park placed in the first place. 
My father was one of the men immediately involved 
in the comunity, in a group that was instrumental 
in having Willert Park established. Their efforts 


included the attempt to find a location other than 
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where they finally located Willert Park on William 


Street, efforts to get a location - - there were 


good locations °° 


that time in the City - - they had 


one, especially one I remember, the organization - - 


they were workirg with a taxpayers group. 


I was 


actirg as secretary - - was present at most of the ” 


meetings, and they had an east Buffalo site that they 


tried to get approved by the Federal Housing 


Authority, and it was rejec:ed because the City 


woulen't - - Well, as I understand it, there were 


citizen groups in the area, spearheaded by the 


. Catholic Church officials, who killed the opportunity 


te locate Willert Park - - what would have been 


Willert Park there. 


0 Can you tell us approximately when that was? 


MR. PANFIL: 


THE COURT: 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


EDNA J. PAC 


% 


Just for the record, may I 
record an objection as to the compe- 
tency and relevancy of this witnese. 

Overruled. 

This was in the early 30's. 

The east Buffalo site, do you 
remember what street? 


I don't recall, Judge. 
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THE COURT. You can't remenber the street? 
THE WITNESS: iio, but it was east of Fillmore, 
I believe. 

BY MR. GRIFFIN: 

Q And was there then at some later date an effort to 
have additional - - Strike that. At some later date, 
was Willert Park extension constructed? 

A Yes. 

Can you tell us when that occurred, approximately? 

A I don't remember the date. I know it was some 
years ago, after the first project was completed | 
they needed additional space. | 
Sometime perhaps in the early 40's? | 

h I would think that would be close. | 

Q Was there opposition by members of the black 
community to locating - - to adding on to Willert 
Park? 

A Very definitely. 

What was the basis of that objection? 
A They found that there was too much of a concentration 


of black families in the area, which was beginning 


to deteriorate. It offered poor residential facili- 


Eona J. PACZYNSK!I. COURT REPORTER. 2237 STONY PoIN: ROAD, GRAND ISLAND, NEw YorK 


725 


C. O. Service, for Pitfs., Direct. _ 


ties, the school was overcrowded, and many of the 
other facilities were very poor. They wanted to find 
a residential location to put the new project in. 
And were there proposals to locate that additional 
housing in a part of the City other than the Willert 
Park neighborhood? 

Yes. 

Would you tell us some of those places? 

I waen't involved directly in that action. I was 
aware of what was going on, but I don't remember 
exactly the location. 

I direct your attention to Exhibit 215, which is a 
newspaper article of August 14, 1941, entitled 

"Stop Plans for Negro Housing. Eleven Groups 
Declare South Buffalo is United Against Okell Street 
Site. Mass Protest Will Be Held.” Does that refresh 
your recollection? 

Yes, I do remember the opposition they ran into ia 
trying to find a location. 

Was there, under discussion, a site known as Okeli 
Street in South Buffalo, a predominantly white area? 
I rewember it was a South Buffalo site. I don't 


remember the name Okell. I can't tie in with it 


sinistral 
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1 particularly. 

216 And was one of the community leaders of the neighbor- 
3 hood that would be affacted quoted in Exhibit 215 

4 as follows: “The Okell Street project threatens to 

5 destroy the work of forty years to build up the 

6 South Park District. The right to protect our homes 

q is as sacred as the right to defend our lives. The 

8 citizens of South Park District to a man protest and 

9 will not permit this injustice.°® : 


What was the question directed at? 

Do I accurately quote a statement of one of the - ~ 
Yes. 

- ~ leaders of the - - 

That is the way it reads. 

- - potentially affected cozsmunity? 


Yes. 


fect 
es 
> rF pr Pp fF FP PF 


Now, Go you have any familiarity with the practices 


after 1946 of the Municipal Housing Authority relati 


18 

19 to the assignment of blacks? 

20 Yes, I have. 

21 And what is your familiarity? 

og | & I am vice-president and a member of the Executive 


Committee of HOME, who became involved in investigat 
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ing the practice of the Municipal Housing Authority, 
and it wasn't wtil 1970 that we actually were able 
to sit down with them and work out what we felt was 
the beginning of a satisfactory resolution of their 
practices of discrimination and assignment and refusa 
to transfer blacks from the predominantly black 
projects at that time. But after a good deal of 
pressure brought on the Housing Authority, we finally 
worked out an agreement which we felt was satisfac~ 
tory. We are still eotheing, 0 are still not entirely 
happy with it. 

Q You say you had negotiations on behalf of private 
citizen groups ee about discrimination in 
public housing, you had negotiations sometime in 1970 

A Thatis right. 

Q Mr. Service, you stated you had negotiations in 1970 
with the MHA relstive to the condition in the 
Buffalo Public Housing Authority fac‘‘*ities, what 
was the practice that existed on and prior to 1970 
that was the subject of your Aiscussion with tr» 
MHA? 

A Well, the practices were the tendencies to assign 


blacks to a great extent, not entirely because due 
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to some observations of their activities, they put 
blacks occasionally elsewhere, but a study of the 
statistics of the housing - - people living in the 
housing project - - indicated it was obvious that 
they were putting all blacks or the majority of 
blacks into all black projects. They had a policy 
never to make transfers. Once you went into a black 
project, you stayed. If a vacancy became available 
in another project, you were not allowed to transfer. 
Now, just one more question in the field of public 
housing. I direct your attention to Exhibit 222, 
which is a copy of a newspaper article of March 4, 
1942, entitled: “Housing Plan Abandonment By U. S. 
Likely. Eastside Residents Voice Strong Protest.” 
Do you recall that there was a policy to locate in 
the Eagle-Pillmore site, then a predominantly white 
neighborhood, the housing facility that eventually 
was constructed at the Willert Park site? 

Yes, that is correct. That was another site that 
we attempted to place a project in, an e: snsion. 
The first sentence of Exhibit 222 states: In the 
face of strong protests by irate residents of the 


section, the United States Housing Authority was 
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reported last night as prepared to abandon the Lagie- 
Fillmore site for the proposed Negro housing project. 
Is that correct? 

That is correct. 

Was it true that it became identified in the ninds 
of the community and in the press as a Negro housing 
‘project? 

Yes. 

Now, following the war, and the movement into the 
suburbs, Mr. Service, and the construction of 
developments in areas such as Niagara Falis Boulevard 
Lincoln Park, Town of Tonawanda, Amherst, would you 
tell us whether you made any effort to have your 
clientele - - or to show homes to potential customers 
of yours in those areas? 
Yes, when I had people who wanted to find a home in 
ether areas than what, was the normal pattern for the 
black fauilies, I attempted to fulfill their require- 
ments, and there was sort of a lonely search trying 
to find a listing that they could - - were allowed 
to buy. The practice in those days was if you wanted 
to buy a house outside of the black area, you had 


to have a party to buy it for you and - - if you 
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a ce 


could get a look at it, maybe you would have to buy 


it blind, you could not look at it yourself and buy 


2 
3 it in the normal fashion. 
41 Sometime in the 40's or 50's, or whenever it was, 


did you have conversation with certain developers 
relative to the possibility of homes being sold to 
blacks? 

A Yes. I tried a camer of developers who advertised 
that ci tae property for sale, who were dealing 
with other xeal estate brokers who refused to deal 
with me. 

Q Did any of these conversaticns take place with sub- 
@ivision developers? 


A Yes, that is correct. 


Q And can you tell us approximately when this occurred? 
A This was in the 50's and early 60's. Over a period 
of time, I tried - - kept trying over a period of ti 
Q What was the response that you were met with? 
1A The broker said they could not either morally or 
ethically permit me to sell black families into an 
all white community. At that time, the ethics of 
the real estate profession didn't permit what they 


called the introduction of - ~ what is the term ~~ 
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1 I forgot the phrase. 
2 | THE COURT: You mean you had to know who the 
3 buyer was, was that the attitude? 
4 | THE WITNESS: No. They couldn't be a differ- 
5 ent ethnic or racial background from 
6 the people that presently lived there. 
q | THE COURT: Where were these areas that we 
8 are talking about now? 
9 | THE WITNESS: Well, many. I remember specifi- 
10 cally one attempt to get one of the 
11 Pierce and Pierce subdivisions and - - 
12 | THE COURT: here was that located? 
13 | THE WITNESS: Off Niagara Falls Boulevard, 
14 beyond Sheridan Drive. 
15 | THE COURT: In what township? 
1¢6 | THE WITNESS: Town of Tonawanda. 
17 
18 BY MR. GRIFFIN: 
19 | @ Was the phrased used homogenous groups or something 
20 of that nature? 
21 The phrase introduction of different - - not homogen- 
22 ous - - 
23 Was that phrase even used by the FHA personnel in the 


EONA J. PACZYNSK!I. Court REPORTER, 2237 STONY Point ROAD. GRAND ISLAND. NEW York 


Ae 


ey 


732 


| C. O. Service, for Pitfs., Direct. 184 


s 
4 


2 


21 


22 


| 


40's? 

Yes, that was a generally accepted concept in the 
real estate business at that tine. 

Now, where is the Hamlin Park District located in 
the City of Buffalo? 

Hamlin Park lies between Jefferson and Humboldt 
Parkway, just south of Main. 

And does it include the area southeast of Main and 
Kensington? 

Yes, that is correct. 

Now, after the war and in the early 50's was that 

a predominantly white neighborhood? 

Yes, it was. 

And were you able to show homes in that arsa at that 
time? 

Well, that was an area that was almost entirely white 
and gradually, blacks began to purchase homes in 

che area. At the beginning, it was very difficult, 
most of the homeowners wouldn't listen or show their 
houses to the blacks. As the change began to take 
place, of course, it became more or less an open 
area that anybody could buy or sell. 


Was there any major construction projec« that affected 
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that area, that related to any change in whether 


THE 


THE 


THE 


THE 


THE 


THE 


whites would sell to blacks? 
The Kensington Project accelerated the whole process, 


along with the Ellicott Redevelopment. 


COURT: 
WITNESS: 


COURT : 


WITNESS: 


COURT : 


WITNESS : 


COURT : 


WITNESS : 
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You said <ensington, you mean 
the - - 

Thruway . 

The Expressway? 

Yes. It did two things, up- 
rooted lots of people who had to have 
homes and were pressing to get into 
the area, and it made this area less 
desirable with the Freeway going 
through. 

When you say Ellicott Project, 
could you explain that on the record? 

This is the Urban Renewal area 
designated by Buffalo, running from 
William to Swan and from Jefferson to 
Michigan. 

What happened there? 

There, the City condemned the 


entire area and purchased the properties 


i _ £3. ie oe ee __ 


22 


BY MR. 
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ane demolished the hones. 


GRIFFIN: 


That was approximately when? 


That was in the 50's and running - - mainly the 
50's. 

After those events occurred, was there then a change 
relative to the ability to show homes in that area? 
Yes, that is correct. 

Did you say that the neighborhood was less desirable 
and dislocated many whites from their homes? 

That is correct. 

Now, when was Multiple Listing introduced into this 
vicinity? 

I believe it was about 1959. 1953 or 1959. 

What is Multiple Listing? 

It is a cooperative listing system under the sponsor- 
ship of the Greater Buffalo Board of Realtors, in 
which all brokers contribute all their residential 
listings, exclusive listings to the system, and then 
they are distributed to all the members of the 
system. 


What was the reaction of the Buffalo Board of Realtor 
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at the time Multiple Listing came in relative to 
whether black realtors could participate? 

A Well, under the s, m, any broker who was a member 
of the Board could become a member and therefor-, 
would have the right to use the system. That then 
created a fear, particulerly by the suburban real 
estate brokers, that it would mean an inundation of 
the suburban area by black people, because the listings 

_ioaiil be available to thes, and they dreaded the fact 
that many would probably buy - - since they could not 
buy directly because the laws of the State didn't 
prohibit people from denying a person the right to 
buy a home because of his color, therefore, they 
felt it was possible the blacks could buy with the 
help of the black real eatate broker one way or the 
other, and, therefore, the threat by suburban real 
estate brokers to break out of the system and to form 
@ separate board, which they did. 


You say a separate board was formed? 


29 jk Suburban Real Estate Board. 
21 |O Was this particular concern and fear on the part of 
22 the realtors the subject of discussion at any 


meeting? 
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Yes. When they faced this problem, the Executive 
Board - - the Executive Committee feared that the 
whole system would not be endorsed by the brokers 
and might fall by the wayside, and they falt it was 
a good system, they had spent quite a few years 
studying it, and they did not want it to die, and 
they called in the black brokers presently on the 
Board, maybe six of us - - 


Now, approximately what year was this? 


This was 1958, I believe. 


You say all the black brokers were called in? 

Yes, in a meeting at the Park Lane. 

This was a meeting at the Park Lane Restaurant, is 
that correct? 

That is right. 

And what was the smbject of discussion and the 
resolution? 

They wanted to work out some way that they could 
avoid the split in the Board with the new ML System, 
and they - - since ostensibly black brokers couldn't 
sell blacks, the terms was that we would not sell 
anybody. They felt that since we would have access, 


we could at least show the white families, whose 
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homes we sold to blacks, a home in turn, and they 
felt any incident of a biack showing up in all 
white areas would create a furor, and they wanted to 
avoid it, in order to get the system on its feet and 
get well established, and they asked us to agree not 
to show any homes in white areas. If we had a 
family and they were talking strictly about white 
families, a white family who wanted to see a home 
that we were servicing, they asked that we call the 
broker, and the listing broker would be a white 
broker in the white area, and he would show for us, 
free of charge, do everything to make a sale for us, 
we wouldn't have to come out, they would take care 
of the whole sale. This is tr= kind of concession 
they wanted to make to us in order to make the systex 
work. 

Was that practice followed for a number of years? 
Yes, it was. 

Does that mean that if you sold - - First of all, 
@id you say that in terms of showing houses in these 
warious white communities to blacks, that was out 
of the question, as of that time? 


Yes. 
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Now, we are talking about « «ite seeking to buy in 
@ white neighborhood, but he or she happens to be 
represented by a black realtor, is that correct? 
That is correct. 

I assume that on some occasions, where perhaps you 
handled the sale, let us say, of a home on Humboldt 
Parkway for a white who was moving to the Town of 
Tonawanda, is that an example of when this would 
geome into play? 

That is correct. 

And under this policy that was edopted at this 
1958 meeting at the Park Lane, you, as a black 
xvealtor, and the other black realtors, couldn't show 
the house under muitiple listing to your white 
eustomer from the City, js that correct? 

That is correct. 

You would have to make arrangements to have a white 
broker show a white a particular premises in a white 
commonity, is that correct? 

That is right. 

How long did that go on? 

Well, for a few years, until the system got well 


established. We just - - we did it really as an 
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accommodation. We felt ths «ystem should live also, 
it had real potential at sume time for us, and we 
wauted to see that it continued to exist. 


Did it continue into the $0's? 


Yes. 
6 | tHe COURT: Did this board include suburban 
7 realtors as well as realtors in the 
8 =: City of Buf falc? 
9 | THE WITMESS: Yes, it aid. It is a County- 
10 wide system. 
11 | THE COURT: It is a County-wide systea, but 
B there were some brokers that split off 
13 and formed a suburban real estate - - 
14 | THE WITHESS: I think there were two split-off¢, 
15 who formed their own boards because of 
16 this, and they specifically advertised 
17 in all their advertising, ‘We are not 
18 members of the ML System,' in order 
19 to let people know they were not 
20 cooperating with us. 
21 


22 | BY MR. GRIFFIN: 


23 1Q Were any black realtors permitted to become members 
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of the Suburban Board? 


A No, not at all. 

Q ie. Service, are you familiar with FHA 235 Housing? 

» Be Yes, I am. 

Q Nhat ia: chu 

A It is a subsidy program, an PIA program in which 
families within certain limited incomes are given 
an interest subsidy on the purchase of homes, on the 
mortgage payments, over the term of the mortgate. 

Q And when did that program start? 

A 1968, the Housing Act of 1968, I believe it was. 

Q Has that program, based upon your experience, had 
any adverse effect on the ability of oe to move 
into white commmities? 

A Adverse effect? 

Q Yeu. 

A Not adverse. 

MR. GRIFFIN: Your Honor, I wonder if I could 
have a minute to check a couple of 
things? 

THE COURT: Why don't we break until Tuesday 


Mr. Service, I would like to finish yo 


up this afternoon, but we have been 


Epona J. PaczyNski. Court Reporten, 2237 STONY POINT Roapb. GRAND ISLAND, NEw YorK 


741 


C. O. Service, for Pitfs., Direct. 


at it a long time here, and there are 
Some other things that I have to do. 

I think maybe it would be best if we 

took a break. On Tuesday, you are 


going to have Mr. Nyquist at 10:00 


o'clock? 
MR. GRIFFIN: That is correct, your Honor. 
8 | THE COURT: Later in the day, maybe in the 


afternoon, we can have Mr. Service 
back. 
SCHWARTS: That is fine. We don't anticipa 


very mich with Mr. Nyquist. 


13 GRIFFIN: Perhaps Mr. Service could return 
14 about 11:30. 
15 COURT : All right. 


(Thereupon, the court was in 


recess at 4:45 p.m.) 


@eeeenerene 


nes Se eT et ene eleetetemaadlienana linn atm ainanapiaia ust 
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siete 


of paper which will require a differ- 


2 ent label, there is no objection to 

3 the admission cf Exhibit 37, - I am 

4 sorry, 34, 36, 37, 122, 123, 124 and 
8 125. I will repeat those, 34, 36, 37, 
6 122, 123, 124 and 125. 

7 | THE COURT: They may be marked in evidence. 

8 

9 (Plaintiffs' Exhibits numbered 

10 385, 365 37, 122, 229, 426, 125; 

li respectively, receive’? in evidence.) 
12 

13 | THE corr : In addition, your Honor, for your 
14 own witness list, we have marked two 
15 more exhibits this morning prior to 

16 this convening of court and Mr. Walsh 
17 has the identification of those too. 
18 Dr. Ewald Nyquist, please. 

19 


20 JE WALD B. NOY QO. U TS’? (R.P.N. $2, Selkirk, New 
21 |York), a witness called by and in behalf of the plaintiffs, 


22 jhaving been first duly sworn, was examined and testified as 


follows: 
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DIRECT EXAMINATION BY MR. SCHWARTZ: 


MR. PANFIL: May it please the Court prior te 
the testimony of fered by Dr. Nyquist 
I would like to Clarify his position. 
He is a party defendant being called 
by the plaintife. Under normal cir- 
cumstances, a witness called by the 
plaintiffs will testify and give proof 
that binds the Plaintiff. your Honor, 
I move the testimony given by Dr. 
Nyquist today will bina the plaintiffs 

MR. SCHWARTZ: Well, your Honor, normally, when 
one calls a party Rule 43 of the 
Federal Rules of Civil procedure, I 
think indicates that one is not bound 
by that when one calls the adverse 
Party. 

THE COURT: We will listen to argument later 
on. Right now, we will listen to 
testimony. 

BY MR. SCHWARTZ: 


Q Dr. Nyquist, will you state for us your present 


ae 
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position? 

Yes. <t an Cooniscetom 

York. 

fow long nave you neld that position? 
Since Jovembar 19, 1969, 

Who was your predecessor in office? 
James =. Allen, Jr. 

Do you know when he became Commissioner? 

Not the exact date, but it was 1955. 

Thank you. ‘Vow, would you tell us, generally, whet 
your responsibilities and duties are as Commissioner 
of <ducation of the Stateof New York? 

I have two functions. One is the Chief martian 
Officer under the Board of tegents as head of the 
State Education Department and I have an administra- 
tive capacity there. I also have a quasi judicial 
capacity. I can hear educational grievances ased 
on educational matters anywhere in the State at the 
elenentary and secondary level and also anything 
arising in the City University of New York. 

Jver what kinds of subject matter cdo vou have juris- 
diction, wnat do you deal with? 


deli, we have regulatory responsibilies based on law, 
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obviously, with respect to supervision of schocls, 
accreditation of schools and colleges, public 
libraries, museums. we have developmental resvonsi- 
bilities, coming up with programs funded by the 
Federal Government or by the State. We provide 


technical assistance to local school districts. 


710 Technical assistance with respect to what kinds of 
8 matters? 

9 |A Anything; better school business management, 

10 curricular development, custodial functions, orien- 
1l tation of new Schcol Board members, a whole host 

12 ef things. 

13/0 Now, what powers and responsibilities do you have 
14 specifically over matters of racial balance in the 
15 schools? 

16 | MR. PANFIL: Objection, your Honor. I don't 


mind the witness testifying as a lay- 
man. He is not a lawyer. With regard 
to his general duties and responsi- 
bilities. However, when you get to 
specifics, we have the Education Law 
of the State of New York, Sections 


301 and 305 which describe the powers 
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of the Commissioner of Education and 
I submit they speak for themselves. 

It may be also important tc know 
what Mr. Nyquist, - how he looks upon 
these obligations, so I will overrule 
your objection, and in all these 
matters, Mr. Panfil, we will listen to 
your argument later on as to the 
relevancy or materiality of any of 
this material. Overruled. 


Do you want to repeat your ques- 


12 tion now? 

13 

14 | BY MR. SCHWARTZ: 

15 14 Yes. Specifically, over the matter of racial balance 
16 in schools, would you give us your conception of what 
17 you consider to be your powers and responsibilities? 
18 JA Well, the Board of Regents has adopted a policy of, - 
19 in favor of, - strongly in favor of racial integra- 
20 tion and under that policy in the appeals that have 
21 been brought to the Commissioner of Education, I 

22 think it is under Section 310 of the Educational Law 
23 I have heard those appeals and the Commissioner has 
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the power as sustained by, - in the courts of the 
State and to the Supreme Court to order desegrega- 
tion of schools. 

Q Is that Regents policy mflected in Exhibit 27 which 


I show you at this time? 


aes Yes, but there are later ones. 

746 Are they essentially the same? 

Sk And stronger along the way. 

7 1 ¢ Stronger? 

10 fa By virtue of issues which arose between '69 and 92. 
ll ig Now, when was this policy first announced by the 

12 Regents, if you recall? 

ota Well, there was a general statement, a foundational 
14 Statement somewhere in '60 and '61, as I remember. 
IS ig Now, what is your relationship to the Regents policy 
16 and to the Regents? 

Wia I am appointed by the Board of Regents and serve 

18 at their pleasure. I have no contract. I serve at 
19 their pleasure. 

2 19 And it is your job to implement their policies, is 
21 that correct? 

22 TA Yes, indeed. 

23 19 Now, can you tell us what kinds of educational goals 


en 
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the Regents policies sought to achieve by adopting 
their various policies on integration? 

Better education, better understanding between the 
races and minority groups and majority groups. 

Can you tell us - - 

Justice. 

I am sorry. 

Justice. 

Can you tell us what you see specifically as the 
link between racially integrated schools and adequate 
education and quality education? 


Well, I think it does lead, ~ I think racial integra- 


tion does lead to improved education for minority 
groups that have been disadvantaged in schools that 
they attend. Not all schools that they attend, but 
certainly some of them that are segregated. I think 
it leads to increased understanding between the 
races if schools are conducted well and the way is 
paved for racial integration and if it involves members 
of the community, parents and the students themselves 
in developing a racial integration program, 

Now, are you familiar with the report by the Universi y 


of the State of New York and the Ejucation Department 


LL LL 
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Division of Research to the Board of Regents entitled 


"Racial and Social Class Tsolation in the Schools"? 


3 A Yes, T am. 
419 Can you tell us - - 
5 | THE couRT: This is exhibit - - 


7 | BY MR. SCHWARTZ: 


8 1Q I am sorry, Exhibit 28 for identification. Could you 
9 tell us, roughly, what the cohetuntons of this report 
10 were, if you remember? 

To A Well, the general conclusion from that masgaive 

12 report is that racial integration is beneficial. 

13 |Q And what about racial and social class isolation? 
146A It was disadvantageous to both blacks and whites. 

15 1Q Do you endorse the Conclusions of this report? 

16 JA Absolutely. 

17 | MR. SCHWARTS: : We would like to offer it into 


admission at this time. 

No objection by either counsel 
here, your Honor. 

All right, mark the exhibit in 
evidence. 


Exhibit 28, 


ne 
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est | Peet 


(Plaintiffs' Exhibit 28 received 


in evidence.) 


BY MR. SCEWARTZ: 


Q 
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Now, did there come a time when the Commissioner of 
Education, the office of the Commissioner of 
Education became aware of the racial balance of the 
schools in Buffalo? 

Yes. At the time, the first apveal was made sometime 
in the 60's. 

I see. 

To Commissioner Allen, then Commissioner Allen. 

To then Commissioner Allen? | 

Yes. 

Now, if I told you that appeal was filed in August, 
‘64, would you have any reason to doubt that? 

No, '64 or '5, I just don't remember the exact year. 
Now, between that date and the present, have there 
been frequent communications between Buffalo, the 
Buffalo Board and Administration on the one hand and 
the Commissioner's office on the other? 


Since '64? 


Yes. 
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A Oh, yes. 

MR. SCHWARTZ: Now, just to get it out of the 
way and be able to refer to it, let 
me offer at this time, Plaintiffs' 
282 which is Exhibit 3 to the 
interrogatories responded to by 
Commissioner Nyquist and which have 
been marksd this morning. It consists 
of some twenty-seven items of communi- 
cation between the Buffalo Board on 


the one hand and Commissioner Nyquist! 


office, and was supplied by Dr. 


Nyquist. I think Mr. Panfil has a 


comment. 


MR. PANFIL: Yes. Is that the entire sheaf 


of papers that was returned as Exhibi 


3 of the deposition? 


Yes, it was. 


There is nothing excluded? 


As far as I know. 


Because my numerical sequence 


goes up into the forties and you said 


28. 
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. MR. SCHWARTZ: No. It goes into the forties, 
2 but it isn't complete. Mine goes into 
3 | the forties also. Here is 21. 
4 MR. PANPIL: we can check that later, your 
5 fonor. If Mr. Schwartz doesn't mind, 
6 | we will make sure that everything that 
7 was returned is with the exhibit. 
8 | THE COURT: I appreciate that. 
9 | MR. SCHWARTZ: Yes. 
10 
ll | (Plaintiffs' Exhibit Number 282 
12 | received in evidence.) 
13 
14 | MR. SCNWARTZ: If, your Yonor, that is not a 
15 complete set for some reason or another, 
16 we can get a complete set and intro- 
17 duce that instead. 
18 | THE WITNESS: I think I have one back there I 
19 will give you later. 
20 


21 BY MR. SCHWARTZ: 
22 Q Thank you. Now, Dr. Nyquist, what was the first 


23 statement by the Commissioner of the, - with respect 
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to the situation in Buffalo, do you recall 
No, I do not. 

Well, let me rephrase the question then. In February 
of 1965 in the matter of Yerby Dixon, the Commissione 
ordered the Buffalo School Board to take certain 


Steps with respect to integrating the schools, is tha 


correct? 

8 | A As I remember the Yerby Dixon case decision, yes. 

9 Q ow, are you familiar with the sequer-e of events 

10 between then and now, the chronology and so on, 

1] because I would like to take you through that. 

12 | A The past before 1969 is a little blurred in my memory 
13 but I know very well what transpired during my term, 
14/9 Dr. Allen was the Commissionerat the time and you we 
15 his assistant? 

1466/4 I was Executive Deputy Commissioner. 

17 ; @ Which ig the second position in the Commissioner's 
18 office? 

19 A Yes. 

20 Q Now, the Board responded, did it not, with respect 
21 to your, - with respect to Cormissioner Allen's 
22 directive with a proposal of one king or another, 
23 do you recall that? 
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% can't remember precisely what the response was. 


Well, 4o you recall - ~- 

A ch, yes. It was a middle school c1cept, as I 
remember. 

Sig At this time? 

6A I am not precisely sure. 


7 | THE COURT: I think it would make a much 


8 clearer record, Mr. Schwartz, and 
9 certainly we can understand it would 
10 be most difficult for the Commissioner 


1 to recall all these events. ‘hy don't 

12 you show to him any of these letters 

13 or correspondence that you want so he 
knows definitely what occurred. 

THE WITNESS: I think the interrogatories and 
other exhibits will give you a precise 
schedule. 

MR. SCHWARTZ: Well, they do to some extent. 

THE COURT: The thing is after you conclude, 
perhaps you ought to ask him some 


additional questions. 


MR. SCHWARTZ: Yes. 


THE COURT: But it seems to me best that if 
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the Commissioner had in mind and in 
hand all of the papers you wanted to 


ask him about. 


SCHWARTZ: 

Unfortunately, we don't have the submission by the 
Board. What we have is Dr. Nyquist's response to it. 
Let me simply put in evidence your response. Let me 
just read into the, - for the purposes of the record, 
this is a letter dated October 8, 1965, Plaintiffs’ 
Exhibit for identification 77. Does that look like 
the letter that you submitted in response to the 
interrogatories from Commissioner Allen? 


Yea. This one isn't signed, but it certainly looks 


“Jike it, the response that came from Mr. Allen. 


And you will note that the letter says, quote, " I 
find a report submitted by the Board for progressive 
elimination of racial imbalance disappointing. It 
fails to come to grips realistically with the problem 
and to present a long range solution or to identify 
the barriers which must be overcome in order to reach 
a solution. I do not feel that the board's report 


deals in sufficient depth with the large and complex 
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problems facing the school system", and it goes on 


from there and talks about 2 meetina that was held. 


You recall or are familiar with this letter? 


MR. PANPIL: 


THE COURT: 


MR. PANFIL ! 


THE COURT: 


MR. SCHWARTZ: 


THE COURT: 
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May it please the Court, that is 
a letter from Or. Allen to a “r. 
Nitkowski. I don't think this witness 
should be testifying - - 

It 4s a record kept in the regu- 
lar course of business, I assume, of 
the office, so I will overrule the 


objection. 


On that score, it is already in 
avidence. I though: that was part of 
Exhibit 3 the way I have it. 

Mr. Schwartz - ~ 

Yes. 


There are two things. One is 


all of these letters are in. They 


are part of the record. It appeared 


to me that what you want to do is 


you want tc show some of this materia 


to Commissioner Nyquist so that he 


can refresh his memory so that when 


MR. 
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you get finished with showing hit the 
history of the correspondence, then yo 
would like to ask him some additional 
questions. 

SCHWARTZ: The problem is, your Honor, I am 
afraid, is that in preparing this, 
the particular interrogatory response 
was taken apart and it turns out, un~- 
known to me, actually, that specific 
pages ofthat response which explains 
the difference in pagination between 
what Mr. Panfil has and what I just 
submitted before, specific items from 
this were marked separately and so I 
am trying to put the two together here 
not knowing what already is in evidenc 
through Exhibit 3. I guess all of thi 
is in evidence, but I'm not just that 


sure. 


MR. PANFIL: Your Honor, I will stipulate. 


THE COURT Is there any way you can gather 


all these letters together now? 


MR. SCHWARTS: Maybe we ought to take a ten 
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minute break and then I will look at 
his as the model and then put it to- 
gether and then it will all be in this| 
one thing. 

THE COURT: Otherwise, we are going to have 
a very confused record here going 
back and forth. 

MR. SCHWARTZ: I am sorry about that, Or. Nyquist, 
I am sorry. 


THE COURT: We will be in recess. 


(Recess taken at 10:30 a.m.) 


eeerewk*eetrkrere_r#eek  @ 


PROCEEDINGS: After recess, 10:50 a.m. 


APPEARANCES : As before noted. 


EWALD Be. NYQUIST, a witness called by and in 
behalf of the Plaintiffs, having been previously duly sworn, 


resumed the witness stand and testified further as follows: 
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DIRECT EXAMINATION BY MR. SCHWARTZ (Resumed) : 
MR. SCHWARTZ: Thanks to Mr. Panfil's great help 


in this matter, I hope we have managed 
to put Humpty Dumpty together again 


on this and we can proceed. 


MR. PANFIL: I can no lonaer prove which is 


his exhibit, because I have given him 


a lot of mine. 


THE COURT: - Very well. 
BY MR. SCHWARTZ: 
Qo A touching act of faith. Or. Nyquist, I read to you 


he 


before from your letter of October 8, - from 
Commissioner Allen's letter of October 8, 1965 and 
you were familiar with what was going on at that 
time, were you not? 

Oh, I knew, yes, generally, yes; not every detail, 
certainly. 

And the policies that you were enforcing now are 
essentially the same as those that Dr. Allen was 
working with and implementing back in the middle 
60's at the time of this correspondence, isn't that 
correct? 


Yes, essentially the same. 
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Now, in the fall, - in the spring of, ~ Now, in 
November 1966, another plan was submitted and I 


show you a letter from Dr. Allen acknowledging that, 


a plan entitled “Recommendations for Making Further 
Progress", was submitted to the Board of Education 
by Superintendent Manch on November 2, ‘66 and 


approved by the Board November 10th. Do you recall? 


8 This is a document by Dr. Allen? 

9A I remember something coming in. Again, it is not 
10 signed. 

il MR. GREGORY : May it please the Court, may I 
12 have the date of that letter? 

13 


14 BY MR. SCHWARTZ: 


15 Q November 10, 1966. Now, in June of 1967, Dr. Allen 
16 responded and I show you a letter dated June 7, 

17 1967. 

18 THE COURT: Can we have the exhibit number, 
19 please? 

20 MR. SCHWARTS: Well, it is all part of the same 
21 exhibit, your Honor. This is part of 
22 the interrogatories. They were un- 
23 fortunately marked separately, but we 
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have now agreed this is all part of 
the interrogatories, all part of that 


exhibit. 


| THE COURT: Let us have the date then. 


SCHWARTZ : 

Yes, June 7, 1967, a letter from Dr. Allen to Mr. 
George Goodyear then the president of the Board of 
Education with a carbon copy to you which concludes 
by saying "Mr. Nyquist, the Deputy Commissioner, 
will consult with Superintendent Manch and arrange 

a date". If you look at this letter, this indicates 
disappointment , doesn't it, with the response of 

the Buffalo Board. 

fhe last paragraph on Page l. 

Could you read that for us? 

Sure. “The latest recommendations and accompanying 
materials submitted by the Board have been reviewed 
by the staff of the Department by me and I am sorry 
to say are found to be disappointing and unsatisfac- 
tory, lacking in specificity and devoid of any real 
evidence on the part of the Board to reduce signi fi- 


cantly racial inbalance in the Buffalo School System” 
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end of paragraph. 
It was on that oceasion he asked you to go to Buffalo 
to work with the Board? 
Yes, as indicated in the letter. 
a) Yes, as indicated in the letter. Now, you worked 


with the Buffalo Board for a while and then in 


January,'68 a plan was proposed. Do you recall that, 


the sixteen point plan? 


A Generally. 


Q Okay. The stipulation indicates that the plan 
ineluded, among other things, the following items, 
and that is stipulation, Paragraph 102, Page 31, 
that Southside Junior High School be converted into 
a middle school. Woodlawn, - there would be on 
effort to do something about Woodlawn and so on. 
It would deal with East High School, other middle 
schools would be built, educational parks would be 
planned and all of this was submitted to you in 
these documents, isn't that correct? A letter 
dated January 30, 1968 and a document entitled 
“Recommendations for Achieving Quality Integrated 
Education in the Buffalo Public Schools”. 


A When you say submitted to me, you mean submitted to 
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Comaiassioner Allen? 

I am sorry, submitted to your office with Dr. Allen. 
Yes. 

Po you note here, Dr. Nyquist, in this preposal'a 
reference to staff, on Page 8 of the recommendations? 
Do you mean about the black teachers? 

Yes. 

Sufficiency of black teachers? 

Yes. 

I know that was a question at the time. 

It was. Let me read, at this time, what the School 
Board said about that. This is at the top of Page 
8, “The State Education Department has called 
attention to the fact that a disproportionate number 
of Negro teachers are predominantly at Negro schools 
and that some schools have only a token representa- 
tion of Negro teachers. We should continue our work 
toward a distribution of white and Negro teachers 
throughout our schocls". This was in response, 
apparently, to something done by your department, 
something pointed out by your department, is that 
correct? 


I just can't remember that. 


EpNna J. PACZYNSK!. COURT REPORTER, 2237 STONY POINT ROAD. GRAND IsLAND, New YORK 


y 


7164 


K. B. Nyquist, for Pitfs., Direct. 


Q Yes. Now, if you recall, the most significant 


part of this plar was the middle school concept, 
is that correct? 

A Yes. We used to call it that, the Middle School 
Plan. 

Q Yes, the 4-4-4 Plan. 

A Yes. 

Q And the essence of that is that integration would 


not be sought in the elementary schools, the 


K through 4 schools, but it would be sought ina 
§ through 8 set of schools that was to be built, 
is thrt correct? 


A Yes, I think that's the idea. 


Q How, Dr. Allen required reports about the implementa- 
tion of this, - periodic reports every six months 
or so, didn't he? 


A Periodic, I can't remember the time limit. 


Q Well, the exhibit indicates some of these reports 
and then after about a year, - just one moment, 
Dr. Nyquist. I am looking for the key document. 


Now, you took office in 1969, Dr. Nyquist? 


A Yes, I think in my early testimony, I said November 


19, 1969. 
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Oh, November, 1969, I see, and then you became 
directly involved with the implementation of the 
Buffalo School Plan at that point as Chief Executive 
Officer? 

Sometime after I became Commissioner, yes. I can't 
recall the exact time. 

Now, in February of 1970, do you recall any efforts 
on your part in connection with the Williamsville 
District? 


I can remember, ~ was that a proposal, - did that 


involve a proposal to transport certain black students 
to the suburbs? 

Yes, that's correct. 

Well, my involvement on that was just a statement 

I think I made at the time at a meeting here in 
Williamsville that I thought the Williamsville Board 
Was very courageous and so was the superintendent 
and that was the extent of my involvement, as I 
remember it. 

In other words, it wasn't terribly great? 

No. I supported it. 

Yes. Now, between the spring of ‘69 and January ‘72, 


do you recall indicating to the Buffalo School Board 
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1 your concern about the pace of integration an¢ 

2 desegreqation of the Buffalo Schools during that 

3 period? I ask because there are no documents in 

4 here indicating such concern. 

BJA Well, I just don't know. I do remember one thing 
6 that happened between, - just before I became Com- 
q missioner and extending for some time and that was 
8 that the State Legislature passed a law which pre- 


vented me from doing anything about racial integra- 
tion. 

This was Chapter 342 of the laws of 1971? 

Yes. I don‘t recall the number. 

Yes, the so-called Anti-Busing Amendment. 

Right, yes. 

Did you consider that was a serious hindrance to 
your efforts? 

Until it was considered unconstitutional by a Federal 
Court, yes. 

This Federal Court? 

This one? 

Do you consider that it interfered with the pace of 
integration in the Buffalo Schools? 


Well, I don't know what their thinking was. I would 


a 
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imagine it would have that effect, but I can't say 
that for sure. 


But it interfered with your powers with respect to 


Taking the initiative of being aggressive about order 
ing racial integration in this and in other cases 
as well. 

I see. That was declared unconstitutional in 


September, 1970, if you may recall? 


I don't recall the date, but I know - - 
It is in the document. Now, do vou recall receiving 
a letter in December, 1971 from one of the plaintiffs 
in the case, Mr. Norman Goldfarb from the Citizens 
Council on Human Relations relating to the slow, - 
relating to the pace of integration in the Buffalo 
Schools? 

I don't recall. I don't recall receiving it. I 
may well have. 

I show you -~ 

I recall something triggering off. I said there 
were a number of cases. We had a limited staff and 
I remember something triggered it off after that 


law was declared unconstitutional. 
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0 Yes. . In other words, do you think it might have 
been this letter from Mr. Norman Goldfarb which is 
Exhibit. 102 in evidence? 

A I would have to have more time than I have here. 


It could have been. I don't know. 


THE COURT: We have had in this trial, 
Commissioner, prior tistimeny by Mr. 
Goldfarb. He testified that he mailed 
that letter to your office. 

THE WITNESS: Yes. I am sure we have it in 

our files and exhibits. 

BY MR. SCHWARTZ: 

Q Now, that or something like it triggered your efforts 
again, I think is the way you put it? 

A Yes. It could have been that that did that. As I 
sujy again, there were four or five out standing cases 
I was dealing with and I don't remember precisely wha 
happened in each one. 

Q And what did you do as a result of that triggering, 
as a result of your, - if you will, revived interest, 
what happened? 

A I may have asked for a report of progress. I don't 


recall exactly. 
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I see. Did you make any visits to Buffalo? 


I made at least one sometime and I can't recall 


2 

3 precisely when it was, - '72. 
4 I am told it was in '72 that you made the visit. 

5 To talk to the Board? 

6 | 0 Yes, to talk to the Board. 

7 |- Yes. 

3 |e Now, what kind of, - did you sSudionte to the Board 

9 your views on the pace of integration in Buffalo? 

10 | * Oh, I am sure I did. 

n | 9 Pardon? 

iz |* I am sure I did, 

13 Q And what did you tell them? 

14 A Well, I was concerned that we do something about 

15 it an@ that I would hope that they would be disposed 
16 to be cooperative in devaloping a plan that would 

17 be acceptable and would be invoked by them and 

18 which I could support as Commissioner. I think that 
19 was the general idea. 

“0 Q Now, aid you indicate, ~- Did you write a letter of 
21 January 20, 1972, if you recall? 

22 A I suppose I could have. I don't recall precisely. 
23 I show you Plaintiffs' Exhibit, - well, actually, 2 
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this is an exhibit that Mrs. Coon introduced, but 

it is the same as this one. It is the report sub- 
mitted by your office in November, 19727 

Yes. 

To the Buffalo Board, at Fage 24 of that report there 
is a statement, an, - the quotation of « statement 
which says as follows, Page 24 of that report, 

“"y ask that you strengthen your efforts to develop 

a plan different from the one originally formulated 
as a consequence of the Yerby Dixon appeal. I do 

not suggest that eventual immlementation of a 4-4~4 
Plan be precluded but do strongly urge that an 
itneaahion of segregation in the early grades where 
integration is most easily achieved and most effective 
on the lives of children", and you concluded the 
letter by saying, "Please report to me by February 
15, 1972 on your progress in complying with this 
request". Did you get what seemed to you a gatisfac~ 
‘tory response to this? 

No, I don't think so. 

What was the nature of the response that you did, 

in fact, get? And this is the winter of 1972. 


tell, you asked was it satisfactory and I said I 
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didn't think it was. I don't recall precisely in 


2 what terms it was phrased. 

8 Well, can you recall any of the things that were 
4 specifically said by any of the Board members? 

§ 


Are you talking about the letter now? 


No. I am talking about your conversations with them. 


Didn't you tell me you thought you had some conversa~ 
tions at this time? 


A Well, not all the Board members were anti-racial 


10 integration. 

11 | Q I hati: Was a majority? 

12 | A Oh, sure. Otherwise, — be here. 

18 19 That may UN ag Now, aay © Page 26 of 


this report of November 11, 1972, which sets out a 


chronology of events, you apparently wrote to the 


Board a letter in which it says quote “Indicating his 
disappointment that the Board majority could not 


produce the desired segregation plan, the Conmmissi 


wrote to the Board", and then there is a quotation 
indicating that you were directing members of your 
ataff to work with them? 

A Yes. 


Do you recall that? 
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Yes. 
And members of your staff worked with the Board about 
a half year, five or six months? 

Several months. 

Yes. 

Several months. 

And in November, 1972, they came up with the report 
that I have been referring to that is Exhibit, ~ 
This report of November 13, 1972 that is in evidence. 
Now, what response did you get to the submission of 
that report from the Buffalo Board? 

Well, again it wae unsatisfactory. 

Can you give us somewhat more details of the nature 
of that response? 

No, I can't recall precisely. 

Well, did they, - did uel get a response by letter 
from them? Did you get any formal communication fron 
them at ali that you recall? 

I must havc gotten something, but I don't recall 
precisely what it was. Maybe our records will show 
it. 

Well, we don't have any copy of any response. 


I don't recall whethersome Board member came down to 
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gee me or whether the Superintendent did. Whethsr 


. the Superintendent did with a Board member or whether 
‘ it was a letter or what. 

‘ Q But to your recollection, there is no written or 

& specific oral response on behalf of the Board to 

6 that proposal of November, 1972? 

74. I just don't remember what the response was. 

8 ia If there was such a response, written or otherwise ,~ 
9 particularly written, could you furnish that to us 

10 and we will submit it as part of the record of this 

ll case. 

12 | MR. PANFIL: Yes, we can. Can you give me 

18 that date again? 

14 | MR. SCHWARTS: Well, it is anytime after Novembe) 
15 "72. 

16 | MR. PANFIL: In response to a letter? 

17 | MR. SCHWARTZ: No, in response to the submission | 
18 of the plan of November ‘72. 

19 MR. PANFIL: Your Honor, if it exists, we 

20 will supply it. 

21 | THE COURT: All right. 


22 | BY MR. SCHWARTZ: 


233 10 Now, do you recall in January or late December, 1973 
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receiving a letter from a Mr. Arnold Gardner, then 

a member of the Board expressing concern about the 
pace of integration? 

I remembar such a letter. I can‘t recall the precise 
time. 

Yes, and you will note that a letter went back £. om 
Mr. Sheldon which is now Exhibit 269, indicating, 
quote “I am truly sorry that we nave not bean able 

to do something more constructive in a cooperative 
mode, but fully understand the mood of the @ay and 
problems asseciated with it. Nevertheless, in the 
long run, all of these things will lead to a better 
educational program for all children". Hr. Sheldon 
was speaking or writing on your behalf at that 

time, wasn't he? 

Yes, he always does. 

He always does. Then I show you another letter of 
October 3, 1973 addressed to you by ‘“r. Gardner, 
Exhibit 265, and you will note - - 

What is the date on that? 

October 3, 1973. 
Okay. 


And you will notice he said to you "All in all, 
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suppose my feeling is one of continue‘ frustration, 
but not yet quite resigned to frustration. After 
all, Joe, you started much of the turmoil in Buffalo 
and rightly so", and then he goes on, and you 
responded to him in Exhibit 266 on October 11, 1973, 
ian't that correct? 

Yes. 

And in that letter, you stated "I was as disappointed 
as you at our huabidiey to get the Board tc consider 
a@ reasonable approach to integrating the schools. 

In my opinion, there a eceak steps including the 
draft plan which could have been taken as first 
stages and would have provided good platforms for 
the Board and citizenry to go forward with confidencefl . 
That draft plan refers to the November '72 plan, 
isn't that correct? 

It's the one that we, - I am not sure what the 
reference is there. There was one that we thought 
was approveable and we thought could be phased in. 

I think that is what I was probably referring to. 
Yes. Now, Dr. Nyquist, have you seen any progress 
since the date of January '72 when, as you put it, 


the interest of the Commissioner was triggered again, 
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1 by the Buffalo School Board. 

2/48 I would have to say without thinking too hard or \ 
3 having enough time to think that there have been, 

4 perhaps, maybe minor decisions, but very minor. 

5 I see no real substantive change. 

6 | o Okay. Now, have you had any communications of any 

q kind with the newly elected Sehool Board in the 

8 City of Buffalo? 

9 |A Yes. 

10 | Q Can you tell us the substance of those conversations? 
1 I am sorry, strike the question. Were those ques- 
12 tions related to integration of the schools? : 
13 | A I wish you had left the other question in. 

1461} Q I know that. 

15 A No. 

16 Q No. You have had conversations with them about 

17 other matters, however? 
18 A. Yes. 
19 | 2 Other matters not directly pertinent to this lawsuit? 
29) & Not relevant to racial integration, no. 
21 Q Now, Dr. Nyquist, don't the actions of the Buffalo 
22 School Board in your judgment clearly and unequivo-~ 
23 cally violate the Regents policy? 
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A Yes. 
219 Hasn't this, in effect, been willful defiance of 
3 cla 
4a Qh, I think so. I am sure. 
5 iQ Now, you have some sanctions, haven't you, available f - 
6 1A Yes. 
746 To you when there is such willful defiance? 
8 iA Yes. 
7 1¢ What are those sanctions, if you will tell us? 
10 ja They are based on law. 
lh ja Yes. 
12 1A One, removal of Board members following due process, 
13 are, of course, hearings and all that, and the 
14 second is to withhold State aid. 
15 19 | Nore of those, - neither of those sanctions have 
16 | been aacerted in this case, in this matter of the 
17 Buffalo School Board? 
18 | A Neither one. 
19 1Q Now, Dr. Nyquist, in the past, your office has 
20 approved site selection for certain schools, such 
21 as the Woodlawn Junior Uigh School, the new addition 
22 to School 39; are you familiar with that? 
23 Are you speaking with reference to Woodlawn and 39 in 
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Buffalo? 

Yes. I am sorry. Yes. 

We haven't had anything to do with site selection 
in Buffalo, I don't think. 

Well, aren't you supposed to approve the construction 
of new schools? Isn't that approval necessary? 
Would you like to give me, - do you want me to answer 
what the situation is? 

Yes, yes. 

The,- there have been some changes over a period of 
time but the, - we don't have any approval power 
with respect to New York City. 

But you do nave with respect to Buffalo? 

No. 

Ooh. 

Well, let me answer fully here. 

Sure. 

Aside from the New York City, - let's leave that 
out, - but the big fpur cities, Buffalo, Rochester, 
Syracuse and I guess Yonkers now, which is not a 
big city anymore, we have approval powers, but they 
have not been exercised. They are permissive, as I 


understand from my counsel. The reason they are 
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permissive and we haven't exercised them in those 
fovr cities is because we have had a lot to do in a 
very expanding educational system over the years and 
also, - well, that is it. We do have approval 
powers and exercise them over all other school 
districts. I think that is, on advice of my counsel, 
the situation. 

I am sorry, did you include Buffalo in those that 
you don't exercise power? 

That we haven exercised. We do have the power, 

as I understand from my counsel but haven't exercised 
it over a period of years. I don't know why. If 
think it is just they are big cities and we have a 
limited staff and there is a lot to de in an expand- 
ing period over the ones where we do exercise it. 
But you do have the power to exercise site approval 
and construction approval? 

Yes. 

And you can veto it? 

And I don't know how long we have had it with respect 
to the big four cities, ft would have to have the 

law examined on that, but I know we have had it and 


I know we haven't exercised it as long as we have 
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had it. 

I3 it likely that you have had it less than the last 
fifteen years? 

I don't know. I can't answer the question. 

Okay. Let me close with just one last question, 

Dr. Nyquist. Given the realities of the situation, 
is it likely - - 

What do you mean by “realities of the situation’? 
All right. Strike that. Let me say is it likely, 
in your judgment, that the Buffalo School Board, the 
Buffalo Schools can be desegregated without a Court 
order? 

Do you mean a Federal Court order cr a State Court 
order? 

An order of the Court, either one. 

You are not including me? 

No, I am not including an order from you. 

Then my answer is that i don't think you can achieve 
racial desegregation here in Buffalo without an orde: 
from the Commissioner or from the Court. You know, 
who have power to do that. 

Well, there is an order from the Commissioner, isn't 


there, Dr. Nyquist, in order entered almost ten years 
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ago, isn't that correct? 

Outstanding, yes, but in following due process what 
we had in mind and what I was abont te do before I 
had open heartsurgery last April was have a show caus 
hearing because of the lapse of time and I had cpen 


heart surgery and the order wes ready to go and sign 


7 and I was in the hospital and recovery and it tock 2 
8 long time. 

9 1Q By a show cause order, you mean an order by the Court 
10 | A No, in my own. 

ll |Q My own chambers, yeS8, 4 hearing because of the lapse 
12 of time rexerred to, and I just wanted to be sure 

13 for the legal record and to follow dve process to 

14 find out, you know, formally, was it “yes" or “no”, 
15 and what we are going to do and what progress had 

16 been. 

17 13 Was there any doubt in your mind as to whether it 

18 would be “yes” or “no” with respect to what the 

19 Buffalo School Board would 40? 

20 | A Well, since I have a quasi judicial capacity, I dor, *t 
21 think I ought to answer that question and second 

22 guess those who would have appeared. 

23 | MR. SCHWARTZ: No further quastions. Thank you, 
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Dr. Nyquist. 


CROSS EXAMINATION BY “4k. PANFIL: 


Q 


EONA J. 


Dr. Nyquist, do you, at the present time, have in 
your mind a plan, one that you were following or 
would continue to follow with regard to the problem 
in Buffalo, the racial segregation in the schools? 
Yes, I just referred to it, if you are referring to 
a show cause order which was in final preparation, 

I remember my counsel saying it was ready to go H 
“he next week or something. ry 
I see. Well, have you been following this plan for 
some time with different options, depending upon the 
contingencies, have you not? 

I am not sure what you are referring to there. 

This has taken a long time. There is no question 
about it. That is what this hearing is all about, 

I guess, or part of it. And there have been a 
Series of events. Is this what you are referring 
to? 

Yes, this is what I am referring to. 

Beginning since I became Commissioner and I think in 


the preceding questions, we brought that out, The 1 
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was passed just before I became Commissioner which 
eventually was declared unconstitutional which pre- 
vented me from doing anything about racial inteqra- 
tion really, except. encouraging it. I can do that, 
and when that was cleared up, I decided to take a 
little different tact from my predecessor and that 
is to involve the community and try by persuasion 

to get a plan developed. It is a much better, 
sounder way of going about it and that took time. 

It was, ~ and I also wanted to build, let the Board 
and the community have, - the Board, really, because 
they are in charge, give then every possible oppor- 
tunity so that looking towards in the kind of 
political climate we had at that time, including Mr. 
Nixon's stand on busing, looking toward the time 
that if an appeal were taken by the Board, I would 
have a sound, reasonable, painstaking legal record 
of what had been done. Just about that time, my 
Director of Division of Intercultural Relations who 
does this work had a heart attack and died and that 
also held us up and we were short of staff, and then 
in '73, bringing it down to that time, we had a coupl 


of new Regents on the Board and they wanted to be 
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involved in the proceedings and to see if they 

couldn't help and I think here in Buffalo that was 

the case, and that brings down, that tcok some more 

time. That brings iz down to April of ‘74 when I 

had already iseued three show cause orders in three 

other communities and two more to go and one of them 
was buffalo and I had a heart attack and I didn't 
recover fully from that until July. 

Qa Is that July '74? 

A Yes, this year. By that time, on advice of counsel 
and my Deputy Commissioner and my own conviction, 
I didn't think that we should issue an order for, - 
you know, opening of school coming the first of 
September and so that we waited then for the Supreme 
Court decision to see if the Detroit case would help 
us any and it didn't and then along about that time, 
finally the Regents themselves raised the question, 
a couple of the Regents, should they not review 

their racial integration policy. We have had the 


exhibits here and I expect them and because I was 


21 not going to issue a final order if that was the 
22 outcome of a show cause order on a hearing, because 
23 I wouldnt issue it for the opening of school in 
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*74, I just decided to wait and the Regents are 


going to come out with their new policy and in a 


senss of after reconsidering it, they may reaffirm 
it. I don't know what they will do. I am hopeful 
they will reaffirm it. That will come at the end of 
October. <= think that's the whole Story covering 
the five years I have been Commissioner. 

Could you expJain, Dr. Nyquist, the sequence of 
events which would follow the issuance of a show 
cause order? 

I would have a hearing within, - because there is 
already a lot of time spent on this, - I would issue 
an eventual show cause order, presumably. Now, 
let's assum: that the Regents' policy is reaffirmed 


as to what they have done in the past on racial 


that and 80 on, so we have to be theoretical until 
the end ot the month, anyway, and then assuming this 
reaffirmation, I would issue a show cause order and 
have a hearing and ask the Board to appear and ask 
why a plan shouldn't be adopted, what objections 
they had, if any, and then depending on the outcome 


there, issue a final order. 


786 


| EK. B. Nyquist, for Pitfs., Cross. 


Tia I sce. Now, when you issue this final order, Dr. 

2 Nyquist, and iff you did issue a final order after 

3 such a hearinc which was disobeyed, is that the 

4 time that you consider taking the steps of exercising 
5 your powers of sanction? 

6 A Yes. That is true. I mean, you can't take away 

q State aid or ask or try to institute proceedings 

g through SYoard members until you have issued a final 


order and that hasn't been done. 


j 
10 | Q I see. Are we correct in assuming that your steps 


li | toward racial integration in the whools are an 

12 adjunct to a drive for a quality and improved educa- 
13 | tion? 

14 i, Yes, I think it is part and parcel. 

15 0 T see. Can the timing of the method by which 

16 inteoration is brought about in the schools have 

1h a detrimental effect on quality education? 

“8 A Yes. I wouldn't like to interrupt, - interrupt a 


middle of a school year at any time. I think the 


best time is to time it so that you could, - as 


far in advance of the opening of the school year as 


you can so there is plenty of time to get ready. 


I strorgly believe that it works best, a racial 
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desegregation policy and racial inteyration which 


ought te foliow ue a little different, involves 


the students involved a: well so everybody understand 


with the cormunity and the teachers and getting | 


they are going to have >» -elationships 39 that 
averything can go smoo{ _7. It works best when 
that is done. 
MR. PANSIL: I see. I have no further ques- 
tions of this witness, your Honer. 
THE COURT: Anything else, Mr. Schwurtz? 
MR. SCHWARTZ: Mr. Gregory has a right to cross 
examination. 
THE COURT: Mr. Gregory, I am sorry. Mr. 


Gregory, any questions? 


CROSS EXAMINATION BY MR. GREGORY: 

Or. Nyquist, earlier in your testimony, you testific.: 
that you found that the actions of the School Board 
have, in fact, ~ did, in fact, violate school policy, 
is that correct? 

I think the question was did it violate Regents 
policy. 


Well, Regents policy, ye:., with respect to segregation, 


EONA J. PACZYNSK!I, CourT REPORTER, 2257 STONY PoINT ROAD, GRAND ISLAND, New York 


THE COURT: I am sorry. This is Mr. Gregory. 
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Q 


if WITNFSS: Your Honor, could I ask who he 
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is tliat correct? 


Yes, hy not integrating the schocls, yes. 


ALL Tight...) How). 


is counsel for? 


de is counsel for the Roard of Educa- 


tion of the City of Buffalo and also 


the Common Council for the City of 


Buffalo, 


who is the Corporation Counsel. 


I assume before these orders were issued to the 

Board of Education, that an extensive and thorough 
Study of the racial composition of the Buffalo School 
System was made by the Regents, is that correct? 
Well, one, - several Studies by the school District 
itself and by our own Staff, yes. 


All right, and was anything determined as a result of 
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th Study a3 to how the racial imbalance that you 


ordered them to correct came about? 


dow it came about? 


Yes, what caused it? 


I am not sure that that was determined. I know that 


in our own findings, and I think it is in the 


material that we prepared, that there were a few 


cases of what we would call actual de jure segregatio 


in the City of Buffalo. 


Could you relate those? 


In other words, by actions or inactions of the Board 


itself. As I say, there were six or seven schools 


involving certain practices at the time. I can't 


remember precisely what they were but I am very clear 


in my memory of the general category. Now, for what 


caused all the rest of it, I am not, - we didn't, - 


I Jon't think we went into that. 


What specific affirmative actions of the Board were 


you referring to in your earlier testimony when you 


said that the actions of the Board violated the 


Regents policy? 


Well, by not doing nothing. 


I heg your pardon? 


That is an action too. 


iecuinemeeneemeenmenneneece ee 
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3y not doing anything, by doing nothing. 
All ,igne. 
Not doing arytiiny is an action and by no means 


doing anything is certainly not compatible with 


Regents policy of encouraging and doing something 


about racial integration. 


a 


not 


All right, but is there any other thing that you have 


in mind or that you had in rind when you answered 


that question other than their supposed inactio 


this ar2a? 


nin 


Well, thet is big enough. I had nothing else in 


mind. 


All right 


Except, e I say, at the time, whether those prevail 


prec. sely at this moment or not, but I am very 


clear 


that thure were certain actual cases which amounted | 


to more than just de facto segregation here in 


Buffalo. 


Sut at this particular point, you can’t teil us what 


those were? 
X would have to refresn my memory. 


All right. 


We identified them at the time I had my staff here. 
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Q Okay. Could you just give us, in your opinion, - 
z Strike that. Could you give us what, in your opinion 
3 you considered desegregation on the part, or what 
4 you wanted the S3o0ard to bring about in terms of 
5 desegrecation; something more specific than just 
6 that terminology? 
T 1A 4ell, within, - within a margin, a percentage range 
8 of redistribution of both white and minority students 
9 here in Buffalo. 
10 | Q Within what range? 
boa hig I forget precisely what it is. It is something i 
12 would have to guess at this point, five or ten per 
13 cent on either side of what the district average is. 
46/2 All right. Then is it fir to say that your idea 
15 of a completely desegregated schcol system would 
16 consist of a racial composition in each and every 
17 school in that purticular district - - 
18 | A aithin a range. 
19 a Mirroring within range the racial composition of 
20 the entire community? 
21 A, Yes. 
22 Q In other words -~ 
23 a That's one plan, yes. 
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Pardon mea? 


Yes, that’s one plan. “e nad originally approved 


the Middle Schrol Plan, Lut the City Council, I yuess 


frustrated that one. At least, it never developed. 


Okay. Is it not a fact that in your iatest directive 
which, - or the last and latest directive to the 
Board, written, that you asked them to desegregate 
the Buffalo School System to a point where the 

Senool System would, in fact, reflect the same comr- 
position with respect to the student body as the 
population of the community? 


Yes, I think it involved that generally. 


13 | Q Pardon me? 

14 6/A I think it involved that generally and I think I was 
15 willing also to phase it in rather than having it 

16 done all at once, as I remember the negotiations. 

17 |Q Okay. Did you state, this last statement that you 
18 made, that it could be negotiated, did you state 

18 that in your letter to them, to the Board? 

20 | A What do you mean by “nesotiated'? 

21 1/9 I don't know. You said it, Dr. Nyquist. I didn't. 


2 1A I think somewhere along the line I expressed, - 


8 


I think it was in the earlier questioning of saying 
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how disappointed, - some first steps weren't taken. 
I am sure that ws expressed somewhere along the line 
and I can't remember whether it was by letter or 

by my surrogate, my deputy commissioner cr by myself 
I can't remember. 

Did your study indicate or reveal to you, ~ not your 
study but the Regents study, indicate or reveal to 
you sufficiently so that you could form an opinion 
as to whether or not the Buffalo School System, 
particularly on the elementary school level could, 
in fact, be desegregated within that standard that 
you have described, within a few points of mirroring 
the racial composition of the community without 
compulsory busing. 

Well, I don't recall that either my predecessor or 
myself had ever ordered the instruments by which 


racial desegregation was to occur. 


GREGORY: Your Honor, if I may, without beisg 


disrespectful to either the witness or 
the Court, I submit that the answer 
was totally inresponsive to the quas- 


tion. 


THE WITNESS: Reframe it and I will try to be 


more precise, 
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THE COURT: why don't you try to rephrase it 


then, Mr. Sreaory. 


BY MR. GREGORY: 
Q All right. You told me early and let me see if I 


can break it up. You told me earlier that the 


Regents or somebody at least officially connected 
with the Regents made a Study of the racial balance 
or imbalance of the Buffalo School System? 

My staff, yes. 

Which predicated ‘ou and vour predecessor to make 
certain demands of che Buffalo Board of Education, 
is that correct? 

Yes. 

All right, and basically, these studies revealed 
that the Buffalo School System was racially imbalanc 
is that correct? 

No question about that. 

All right. iow, my question to you was did you or 
your predecessor, Dr. Allen, based on the results of 
this study, the report made to the Regents, did this 
indicate to you whether or not the buffalo School 


system, the auffalo Public School System could, in 
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fact, be segregated to the point that you expressed 
to the Board in your communication that we discussed 
a few minutes ago, whether or not this could have 
been accomplished without the aid or assistance of 
compulsory busing? 

It probably could not be achieved without transrorta~ 


tion by some motor vehicle or some other means, yes. 


MR. GREGORY: All right. That is all. 
Thank you. 
MR. SCHWARTZ: I would like -- ae 
THE COURT: Mr. Schwartz? “ 
MR. PANFIL: I have a couple of exhibits, de | wf 
you mind? | PEN 
MR. SCHWARTZ : Sure. | -_ 
| ; 


RECROSS EXAMINATION BY MR. PANFIL: 


a 
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A Yes. 

Qo Which you affirm at this tine? 
A Yes, I do. 

wR. PANFIL: Thank you. 
THE WITNESS: All of them. 


BY MR. PANFIL: 

Q I have four sheaves of paper which I would like you 
to look at and which I would like to have marked 
for icentification. Could you tell me if you are 
familiar with the contents? 

THE COURT: Excuse me, Mr. Panfil. It will 
be easier for “ir. Nyquist to identify | 
them if we have Mr. Walsh mark them 
first and he can refer to the exhibit 
and tell us what the exhibit is. 


MR. PANPFII.: All right. 


(Plaintiffs’ Exhibits Number 284, 
285, 286, 287, 288, inclusive and 
respectively, marked for identifica- 


tion.) 
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PANFIL: 

Commissioner tyquist, iw there a difference between 

the selection of a site for a school and the selectio 

of a district which that schowl will then serve 

within the City? There is, is there not? ; % 
I am not quite sure, - do you mean is there, - do 

we have, - as I said, as I said earlier, we don't 

have any powers with respect to New York City, but 

we do have with respect to all other school districts 

except we haven't exercised them with respect to the 

four big cities outside of New York City. a 
I see. I am thinking in the terms of a selection 

of a site for Woodlawn Jumior High School. 

Here in Buffalo, we had nothing to do with that. 

You had nothing to do with the selection of the 
site. To your knowledge, would it be possible to 
district that school for students of all races 
equally? 

I am not that familiar withit. JI can speak to the 
general case. Sure, you can draw school, ~ attendan 


lines. 


THE COURT: Is the question, ~ can the ’ 


Commissioner's office draw the atten- 
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dance lines? Can you do that? 

THE WITNESS: No. I only have an appellate 
power there. That is to say if there 
is an appeal to the Commissioner on 
attendance lines, then I can adjudicat 
it, but I can't set those to begin 
with. That is up to thelocal school 
district, every school district in the 


State. It is a matter of local con- 


9 
a 10 troll. 
1i 
1g | BY MR. PANFIL: 
is | 2 Thank you, Comaissioner “Nvquist. I ask you to take 
14 a look at the exhibits numbered in sequence 284 
. 18 through 288. Are those documents or pamphlets in 
: 16 current use in your department for the guidance of 
7 17 school districts in building and selecting the sites 


for schools? 

A I imagine they are. I would have to look at the dates, 
but I think, yes, I would say they are in effect. 

a They are official documents, at any rate? 

A. Oh, yes. We have issued all of them, unless there is 


some change that I don’t know about, I assume they 
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are in effect. 


* 


2 | MR. PANFIL: Thank you. I will offer these 

3 at a later time, your Honor, and I 

4 anticipate some argument. No further ; 
§ questions. 

6 | MR. SCHWARTZ: With the Court's permission, 

7 Mr. Griffin can handle some of the i 

8 redirect. 

9 | THE COURT: Mr. Griffin. “ 
10 

il REDIRECT EXAMINATION BY MR. GRIFFIN: 


Q Commissioner Nyquist, relative to what you may or 

may not direct the Buffalo Board to do at some time 

in the future, first of all, as you told us earlier, 
you are, you serve at the pleasure of the Bearé of 
Regents of the State of New York, is that correct? 
Yes, I said that. 

And there has been a change of members of the Board 
of Regents within recent months, is that correct? 
Two new ones last year and two new ones this year. 
And you indicated that at the present time, the 


Board of Regents is undergoing a re-evaluation of 


its policy, is that correct? 
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\ LliA Yes, a matter of public i:nowledge. 
219 And, of course, the Board of Resents could determine 
3 to replace you at any time, right? 
a iA Absolutely, when you serve at pleasure. 
§ | Q And the Board of Regents could decide at the end 
6 of this month that they would havea different policy 
" relative to integrated education and racial balance 
8 in the schools, is that correct? 
9 |* I said that in other words earlier. 
10 | 9 So we have neo assurance, - Strike that. Now, you 
. 1 vecocniza, the Commissioner's office through 
y 12 Commissioner Allen recognized through the Yerby 
18 Dixon decision in 1965 that there was a seriously 
14 imbalanced situation in the Buffalo School System 
15 that should be corrsctad, right? 
1g |* Yes. 
17 Q And it is now approximately nine and a half years 


since that direction was given to the Buffalo Board 
by the Coumissioner's office and not only hus the 
situation not improved, it has gotten progressively 
worse, is that correct? 

Well, that ig your language. T am not precisely up 


to date, but it cowld be, 
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Q Well, did you not, in your directive to the soard af 


January, 1972, point out that segregation had gotten 


that was the fact in Buffalo, that it became pro- 


4 lack and predominantly white schools had progressive 
5 increased over the seven years since the decision in 
6 Yerby Dixon in ‘65, and to refresh your recollection 
7 so that we may be completeiy precise, I hand you 
8 your letter of January 20, ‘72, Exhibit 103, and ask 
9 you to refer to the second paragfarh on the scecnd 
10 page. 
Moia Okay. 
12 | Q Did I state it accurately? 
13 1A Yes. 
| 4619 All right. 
| 18 | aA I said it was possible without even seaing the 
| 2 16 letter. I am willing to believe it, knowing what 
17 happens in cities. 
! 18 Q So your answer now would be mt only was it poasible, 
| 


gressively worse during the seven years, right? 
A Yes. 
Q And you stated in this letter of January 20, 1972, 


“Paced with the hard fact that segregation is more 
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severe in buffalo now than it was seven years ago' 
with over twenty schools more than ninety per cent 
black and twenty-nine schools, ninety per cent or mor 
white, it is clear to me that only a new approach 

can equalize educational opportunity for the children 
of Buffalo”. That was your statement then, right? 
Yes. 

Now, as Commissioner of Education charged with the 
responsibility of assuring quality education and 
charged with the responsinility of implementing the 
board of Regents policy to have integrated educa- 
tion was not the Buffalo situation as of January 

‘72 a top priority item within the Commissioner's 
office? 

One of the ones, yes. 

And you sa. fit, and I say this, - strike that. 

You found it necessary and I intend tv be positive 
in this sense, to come to Buffalo in February of 
1972 before the Roard resolved whether it would 
comply with your directive or not, is n't that true? 
I made a visit here, 

You had a press conference, right? Well, that 


is immaterial. 


eee a ee nner ta me 


seeermeiencrr eect 
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A I don't know. I guess reporters were around. T 


can't recall a press conference. 


Q Now, one of your purposes, and I assume the principal 


purpose in coming was to make sure that your directiv 


to correct this progressive situation would be com-- 


plied with, is that right? 
A One ofthe steps taken by appearing personally here 
in Buffalo at the Board. 

Ané@ there was a sense of urgency about it, was there 
not? 


As one of the steps to be taken, yes. 


Q And you are no longer under any statutory or legis- 
Lative disability through a law that was passed in 
*69 and then declared unconstitutional in 1970; 
you didn't have that as a problem anymore? 


No, but I have explained what happened over a period 


of time. 
Q Now, you learned, did you not, that the Board in 
March of 1972 refused to follow your directive, is 


that correct? 


A. Yes. 
Q And as you testified earlier, that constituted, as 


of that time, in your judgment, willful refusal of 
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the Buffalo Board to comply with your directive? 
A But not a formal order. 
Q Pardon? 


A Not a formai order. 


Q But it was in your judgment as of the *vring of 1972 
the willful refusal of the Buffalo Soard to comply 


wath your directive? 


MR. PANFIL: Your lionor, I object to that. 
{ submit the witness has already answeyed 
the question. 

THE COURT: No, overruled. 

THE WITNLSS: De you want to repeat that ques- 


tion. 


BY MR. GRIFFIN: 

Q Yes. It was, was it not, as of the spring of 1972, 
following the March meeting of the Board, you regarde 
the conduct of the Buffalo Schvol Board as a willful 
refusal to obey your directive, isn't that true? 

A Yes, and another tact was then desirable. 

Q Well, you knew, as of that time, that the Buffalo 
Board was not going to comply with your directive, 
isn‘t that true? 


Yes. 
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And you found it necessary to send your own team in? 
To devise a plan. 

To devise a plan, and that was ready as of November 
‘72, correct? 

I can't recall the precise time. 

Well, the record shows that the so-called Grenda 
Plan that was introduced in evidence was 4 November 
'72 report.. Now, the situation got progressively 
worse in the school year i972, did it not? 

Yes, I believe it did. 

and in early '73, there were meetings held with the 
Buffalo Board in an effort to try to persuade it to 
ao something and they still didn't do anything, 
correct? 

There were meetings in ‘73, right. 

And then - - 

Including with one of the Regents. 

And then nothing occurred further and a letter was 


addressed to you by the former president of the 


Buffalo Board, Mr. Gardner, anu that letter was openl 
critical for the inaction on the part of the 
Commissioner's office in not achieving anything in 


Buffalo, isn't that correct? 
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It was a nice letter bit critical, and I think we 
have reviewe@ that letter or series of letters al- 
ready. 


Right, and then you responded in %ctober of 1973 


5 saying that yo. “cre disappointed and knew, - had 

6 known the situation Buffalo, is that correct? 

7 | MR. GREGORY: If it please the Court, I don't 
8 really see the purpose of this 

9 examination. It is not really re- 

10 direct. It is just going over what 
il he testified to on direct and almost 
12 word for word. 

13 | THE COURT: I take it Mr. Griffin has some 
14 point here to make. It won't be long 
15 because we are now into October of 

16 1973, and we are moving very quickly. 
17 Go ahead, Mr. Griffin. 

18 


19 BY UR. GRIFFIN: 


20 | 0 You did have that exchange of correspondence, which 
21 is in the recore where you, in effect, acknowledged 
22 Mr. Gardner's letter and said that you were disap- 
23 pointed with the situation, right? 
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Right, yes. 

And in that letter, Mr. Gardner pointed out the fact 
that this case was peniing, did he not? 

Obviously. 

Pardon? 

Obviously. 

And nothing, - nothing was done, - Strike that. 

No order was given or program was implemented during 
the spring or summer of ‘73 for the 73-74 school year 
is that correct? 

Right, but when you are taiking about the letters 
from Mr. Gardner, one of them, as I remember, was 
October, to be clear. Aré you backtracking from 
Qctober? 

My question is nothing was done by your office to 
direct the implementation of - - 

Thats right. 

The plan to desegregate the Buffalo Public Schools? 
That's right. 

In the spring or summer of '73 for the 73-74 school 
year, correct? 

That's right, obviously. 


Nothing was done in the spring or summer of 1974 to 
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i implement a program to desegreate the Buffalo Public 
2 Schools fer the 74-75 school year? 

14 fhat's right. TI have exolained that. I can't do 

4 it from a hospital bed. 

Sig Well, I am not ~- ~- 

6 | THE COURT: Mr. Nyquist, you have assistants, 
4 no doubt, in your office, isn't that 

a | true? 

9 | THE WITNESS: oh, yes. 

10 | THE COURT: All right. Very well. Go ahead, 
ae Mr. Griffin. 

12 


13 BY MR. GRIFFIN: 


14 Q And you have, as you told us - - 

15 A Excuse me. Your Honor, could I respond to your 

16 statement? 

17 | THE COURT: Yes, ifthere is some reason 

18 why you were tle only person who can 
19 serve, I think we ought to have that 
20 on the record, if you are the only on 
2 who could act. 

22 THE WITNESS: As T said earlier, I had to have 
23 a show cause hearing and I had to 
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as ae arena 


preside and that's why I said ft 
couldn't do that from 4& hospital. 

THE CORT: In your absence, are you the 
only one that could take care of that? 
fH, WITNESS : I would have to ask advice of my 
counsel on that. When you start with 
a case like this, you stay with it 
and my Executive Deputy Commissioner 
has powers to hear cases 3180, but I 
don't know if he has ever, - 1 don ‘t 
know of case® and I would have to awk 
the advice of counsel, whether he 
could substitute for me. That isa 
point I really don't know, legally. 


THE COURT: Mr. Griffin. 


BY MR. GRIFFIN: 

Q Just to conclude, today, October the 8th, 1974, is 
approximately nine and a half yaars after the 
Yerby Dixon decision and year and year during those 
nine and a half years, the racial imbalance 
situation in the Duffaio System became progressively 


worse? 


‘ace CLC OC 


enn meme 4 


Aer sees ei. 


ean eon 
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A Yes. 

MR. PANFIL: I object, yous Honor. The witne 
didn't testify to that. 

MR. GRIPFIN: He just did then. 

THE COURT: Well, he can. Overruled. Mr. 
Nyguist, while Mr. Gregory is looking 
for a paper, before you talked about 
attendance zones and hy that I would 
mean, and I want to be sure we are 
talking about the same thing, by that 
you mean, and under your, - in your 

field that means district lines of a 

school, I think they have been refer< 


to as. 


Within the school district. In 
other words, you see, you draw, - the 
kids in these four blocks are going 
to go to this elementary school, yes. 
THE COURT: We talked about, before, the 

policy and it is still the policy of 
the Regents to carry out the direction 
of the Supreme Court under the 5rown 


case and the subsequent cases set fort 
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| . by the Supreme Court. I think we al 
| 2 know that in many cases, that there 
3 is imbalance because of the way some 
4 , of the districts, the school districts 
| 5 or the attendance lines are drawn. 

6 If this would violate the policy of 
| . 7 the Regents, you told us before about 
8 the sanction you could teke, which 
9 seems to me to be pretty drastic 
10 action. That is, you could remove the 
11 Board members who refuse to carry out, 
12 willfully, the direction and policy 
13 of the Regents; you could withhold 
4 funds the school district. Isn' 
| 15 there any middle ground? If the 
16 Board refused to follow your policy 
17 and your direction, isn't there, by 
| 18 some kind of, let us say, proceeding, 
| ce 19 a show cause proczeding or some other 
| : 20 way, redrawing of district lines? 
| 21 | THE WITNESS: Redraw attendance lines? 
22 | TRE COURT: Attendance lines. 
| 23 | TRE WITNESS: If that is the specific issue in 
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THE COURT: 


THE WITNESS: 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


the appeal. 

IT see. 

I mean, I am not a lawyer, your 
Honor. 

As far as you know, that hasn't 
been dons with any of the others, and 
of course, the Urban schools, the 
large schools, are handled in a diffe 
ent way from the smaller school 
dist::icts? 

With respect to attendance lines, 
you mean? 

In respect to many ways? 

Oh, yes, there are differences 1 
the statute. New York City is differ 
ent in many ways and is handled 
differently, in different ways for a 
lot of reasons. 


Go ahead, Mr. Panfil. 


RECROSS EXAMINATION BY MR. PANFIL: 


Q Dr. Nyquist, is it not true, on many occasions, 


when the attendance lines are drawn to effect a 
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balance, parents move out, white parents will mcve 


2 out with their children and the balance will then : 
| 3 become unbalanced again? 
| 4 A That has happened, sure. 
Sig So that this is not just one picture that’ remains 
6 static, it is continually moving and you are going to 
7 Stay on top of it, isn't that true? 
8 ja It is the nature of our society, oa: 
| 9 /Q Is there anything else you would like to say about 
10 | the action or inaction in the Spring and summer .)f 
il ‘72 and ‘73 and the spring and sumer of 1973 and 
12 1974? 
13 |MR. GRIFFIN: I object to the forn. 


14 |THE WITNESS: I think we reviewed the sequence 


of events here and I see no reason for 


16 ? taking the time to review it here. 


MR. PANPIL: Thank you. 

May it please the Court, I jst 
have a few more questions. I'm look- 
ing for a particular exhibit. 

HE COURT: Which exhibit are you looking for? 


FR. GREGORY: T have found it. rt is Exhibit 


103 from dr. Nyquist in the Spring of 
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"72 or: '73. 

Can you help? 

Hereis one. No, this is from 
Mr. Gardner. - to Mr. Gardner from 


me, so that can't be it. 


Mr. Schwartz, can you help2 Was 


it used this morning, Mr. Gregory? 
It was just referred to now, 
your Hlonor, I think. 
That is why, in a tax case, 


Commissioner, we always direct that 


the lawyers have somebody at the table 


with them besides attorneys. 
To keep track of everything. 


To keep track of exhibits. 


While they are looking, to get back 


to this middle ground, are there any 


other steps besides those two sanctio 


you mentioned beforn which your office 


can take to carry out the policy of 


the Doard? 


I tried all those. That was the 


point of my statement, your Htonor. 
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We tried everything else in between, 
persuasion, providing technical assist 
ance, developing a plan of our own 
and finally, of course, nothing has 
happened. I don‘t see anything else 
that I can do legally. I suppose, 


your Honor, there is one other thing, 


talking theoretically, if Iissued an 


order and there would be defiance, I 
suppose I can take the Board to court, 
that would be another thing, to have 
it enforced. 

To go into State Court? 

Yes. 

Ané to ask for some kind of relie 

Yes, short of removing the Board. 
I suppose I could do that too. 

Contempt? 

We have never done that before. 

As far as you know, that has not 
been a procedure which the Board has 
followed? 


No, we have not followed that. 
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COURT: AS far as monies for your opera- 
tion, that comes from the State 
legislature ton? 

i WI2SUSS: : For tue entir= department or just 
this aspect of it? 

: CouPrT: : No, for your entire department? 

B WITNESS: It cores fron three sources, 
really. Overwhelningly from the State 
levislature and State fund3; about 
five ner cent Pederal funds and a 
very small part that our vrivate funds 
that are given. We have a unique 
system of education in this State. It 
is called the University of the State 
of New York. It is a fcurth branch 
of Governnent. It is non-rolitical 
and that Joard of Regents who are the 
head of the University, that is a 
constitutional concept embracing all 
nf etueation in the State and the 
Reqents can receive private funds as 
well as the department, but the 


Revents receive most of then for 
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various research purposes, scholar- 
ships of certain types and so on. 


Just looking at the monies you 


get from the State, does the State 
legislature, - how do you work with 
them on the budget? Is it a line 
budget? Do they have to approve all 
the positions and projects? 

Well, yes. We submit a very 
detailed budget to the director of 
the budget, the Governor's director o 
the budget and we don't get e\ 
we ask for. I don't know anybody who 
does, and then when the Governor —~ 
approves a final budget at the begin- 
ning of the fiscal calendar year, it 
then is reviewed by both houses of 
the legislature, the fiscal committee 
and they always make some changes. 
They can't add, but they can take awa 
and it is not in a precise line. For 
instance, it wouldn't iist three 


stenographers in my office. It wouldn’ 
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1 


be anything like that. It would come 
under a broad line item category if 
you can call it that, of say, central 
administration, so many millions of 
dollars. 

Mr. Gregory, were you able to 
find that? 

It is a letter of January 20, 
1972, Or. Nyquist and the Board. 

I thought you reférred to it. 

Yes, that — whach was 
quoted in the November ‘72 report 
prepared by Mr. Grenda and I quoted 
“excerpts that were in that report and 
the chronology. 

That was it, yes. 

In the beginning, I did not have 
a copy of that letter itself. 

There is no copy of that letter? 

de never saw that letter. I 
quoted from that report he indicated. 

Your Honor, can we take a five 


minute recess, please? 
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MR. GRIFFIN: Exhibit 103 is January 20, ‘72. 
THE COURT: Mr. Gregory, is there some way 
you can call it to the Comnissioner's 


attention what your inyguiry is? 


RECROSS EXAMINATION BY MR. GREGORY: 

Q Yes. Dr. Nyquist, in earlier examination, I think 
you testified that in a letter dated January 20, 
1972, you asked the Board in so many words, - 1. 
just made some notes, - to strengthen their efforts? 

A Yes. 

Q Ana that you supposedly asked them to reply within 
four months. Now, is there a written correspondence 
to this effect? 

A Well, if that is quoted by Mr. Grenda who works for 
me, of course, there is some document somewhere and 
I have to ask my counsel here, but I am sure that 
we could dig it up for you. 

MR. PANFIL: I will be happy to look, to coo 

ate ‘to that extent. 

THE COURT: Is that the point that he asked 

the Board, he gave the Board four 


months to reply? 
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GREGORY: 
Exactly. In that particular communication, if there 
is such a com-unication. I just assumed from the 


testimony of the witness earlier. 


A Is that your question about that? 
Q I am just interested right now. It is my impression 
there was a written camer oetion to the Board. 
A Quoted in that report. 
Q Indicating in a sense that you did, in fact, want 
them to strengthen their efforts toward integration 
and you gave them something like three or four months| 
to reply to this request. 
A I can't remember exactly. 
_THE COURT: fhe Grenda report refers to this 
series of happenings, is that correct, 
Mr. Griffin? 

MR. GRIFFIN: As I understand, your Honor. 

MR. SCHWART2: The bottom line of that letter 
doesn't say fcur months. It says 
"Please report to me by February 15, 
1972". 

THE COURT: This is the first time I ever 


heard anything about four months. 
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Me too. 


I don't know, your Honor, I just 


thought it was January to April, the 
dates, - nothing about four months, 
there is a particular date. 

Is there anything further, Mr. 

| Schwartz, Mr. Panfil? 

I have nothing further, your 
Honor. 

All right. That is all. 
I have no questions. 

Thank you, Commissioner Nyquist. 

Thank you, your Honor. 


We will take a recess. 
(Recess taken at 12:05 p.n.) 


@eenrannenananee®e 


- After recess, 2:13 p.m. 


i : As before noted. 


May it please the Court, your 


flonor will recall that at she close 
= * e c 
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THE WITNESS: Thank you. 

MR. GRIFFIN: May it please the Court, I do not 
see Mr. Service. We telephoned to 
find where he might be and we will 
continue our effort. I do Rave Mr. 
Anthony Dutton who was a witness 
scheduled this afternoon also and I 
am prepared to go ahead. 


THE COURT: All right. We will hear ir. 


10 Dutton. 

ll 

12 eeneae ene nannt 

13 

MIiANTHONY Lb DUTTON (1146 Chapin Parkway, 
18 | Buffalo, New York), a witness called by and in behalf of 
16 | the Plaintiffs, having been first duly sworn, was examined 
17 | and testified as follows: 

18 

19 | DIRECT EXAMINATION BY MR. GRIFFIN: 

21a Mr. Dutton, you presently reside at 114 Chapin 
21 Parkway in the City of Buffalo, is that correct? 
22 That's correct. 

23 When 4ié you move to the City of Suffalo? 
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A The end of July, 1963. 

a And have you lived in the City of Buffalo continuous] 
since July of 1963? 

A Yes, I have. 

Q Are you an attorney engaged in the private practice 

of law in the City of Buffalo? 

Yes, I an. 


of what law school are you a graduate and what year? 


The University of Pennsylvania in 1963. 


2 Fr 2 Pp 


Did you then come to Buffalo and commence the private 


practice of law in 19637 


That is correct. 


Now, shortly after you arrived in Buffalo, did you 


become interested in the matter of housing? 


That is correct. 


During sometime in 1964, I became 


a member of a nonprofit corporation which was named 


Housing Opportunities Made Equal. 
a And that particular organization has the abbreviation 


H-O-M-B? 


That is correct. 


Was that organization in existence when you came to 
BufZalo in ‘63? 


I don't know whether it was in existence when I came, 
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but it certainly was sometime in 1964. 
And generally, what is the objective of that particu- 
lar organization? 
The HOME Organization was and still is a not-for- 
profit corporation now. It is a tax exempt corpora- 
tion whose purpose is to achieve equal opportunity 
in housing for all persons regardless of their race, 
religion, creed. 
When you joined the HOME Organization, was that in 
1964? 
That's right. 
In what capacity did you join HOME? 
I joined HOME first as just a member and a volunteer 
in various activities. Then in 1965, I became a 
member of the Board of Directors and in 1967 I 
became a vice-president and served as a vice-presiden 
until 1970. In 1970, I was elected Chairman of the 
Board and served in that capacity until 1972 and I 
am now a member of the Board of Directors, but not 
an officer. : 
When you became vice-president in 1967, did you 
serve - - 


1965. 


—— 
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Excuse me, 1965. Was there morethan one vice- 
presicent? 

Yes, there were. There were several. At that time, 
we had various people who were responsible for 

aif ferent areas of the organization's interest by 
and large who had the title of vice-president. The 
would be a vice-president who is in charge of 
handling things, publicity, press release. I, at 
that time, was responsible, principally, for advanc- 
ing and presenting of discrimination cases before 
the State Division of Human Rights and I also worked 


with the gentieman who was in charge of establishing 


‘@ committee to work with the Buffalo Municipal 


Housing Authority, and what problems we thought we | 
perceived there. 

With respect to enforcement activity that you might 
have participated in in 1965 and in the years follc 
ing, would you describe in a general way your experi- 
ence? 

The general sort of things I did in terms of what 
you might call enforcement which I believe would be 


the matters before the State Division of Human Rights 


at that time, - now it is called the State Human 


++ & 
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1 that material with respect to housing 
2 is immaterial and irrelevant to this 
3 issue, nased on the decision of the 

4 Cireult Court of Appeals in the 

§ Detroit case and the Supreme Court in 
6 the same case, 

7 | TRE COURT: Thank you, Mr. Gregory. we will 
8 note your objection and I will listen 
9 to your arqument later and we will 

10 hear the testimony now. 

ll 

12 | BY “SR. GRIFFIN: 

13 | Q With respect to the persons that your organization 
14 acted for and rendered a service, were they primarily 
15 if not practically all, members of the nonwhite group 
ie ja Yes. I would say, if, within nonwhite you would 

17 include, - at that point I would say they were 

18 principally within what would generally be referred 
19 ‘to as the black population. 

20 Now, based upon your experience and familiarity in 
21 the mid 1960's, what was the situation relative to 
22 the type of rental housing in the City of suffalo 
23 that existed, first of all, that existed? 
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| 1 The bulk of the rental housing at that time in the 

| 2 City of Ruffalc was containe’ in what would De known 
3 as two-family dwelling units, which is normally a 

4 first floor and a second floor flat. ‘The bulk of 
5 those, to refine it a little bit more, the bulk of 
6 ther ané I am not sure of percentage, but every 

| 7 fiaure I have aver heard is well in excess Sf fifty 

| 8 per cent of that housing would be in what is called 
9 owner-occupied which is that the owner or a menber 
10 of nis immediate family would reside in one of the 
ll two units of the dwelling building. 
12 ow, you made reference to handling complaints and 
18 assisting people through the,- was it the State 
14 Comnission against Discrimination? 
15 No, State Division of uman Rights. 
16 State Division of Human Rights. Now, as of the mid 
17 1960's was there any statute of the State of New 
18 York or rule or regulation of the State Division of 
19 Human Rights which made it unlawful for an owner 
20 occupying a two-family home to discriminate against 
21 a potential rentee on the basis of colcr? 
aia No. The law was a New York Law against discimina- 
23 tion which is contained in the Executive Law and it 
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expressly excluded from its purview owner-occupied 


. two-family dwellings. 

8 With respect .o the experience of enforcement activit 
4 by the State Division on !!uman Rights in the early 

6 1960's threugh the mid 60's, what was the experience 
6 that home had relative to tne enforcement activity 

7 of the State Division of Hui.an Rights? 

& The experience which I had which I believe also was 
9 the experience of the HOME Organization, what the 

10 State Division of liuman Rights was by and large in- 
3 effectual. In part, because in Buffalo, because it 
12 did not have the power to deal with where the bulk 

18 of the housing was which was the owner-occupied 

14 two-family, but in addition, because it either refusef 
15 or failed to exercise those powers which it did have. 
16 It would very seldom use the power of subpoena. It 
17 would very seldom use its power to investigate 

18 complaints on its own. ‘It would, - very often, the 
19 person:iicl working within it, to my experience, would 
20 be unhelpful to people filing complaints. I can 

21 recall a situation where I once went with a complain 
22 ant to file a complaint and the complaint taker who 
23 was a clerk in the office said to the person, “wnat 
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is a nice girl like you trying to make such a fuss 
as this", and by and large they were not helpful to 
people filing compiaints ani generally, were not 
effective. 
And is the condition you have just described on the 
part of the State Agency one of the major factors 
which prompted HOME, a nonprofit volunteer organiza- 
tion to work in the area that you have just described? 


Well, I think yes, that we perceived that left by 


themselves the average citizen who is discriminated 
against would not a fare very well in trying to find 
the agency to file and process their own complaint. 
If we were not involved in a complaint, we frequently 
found it took months before any action was taken. 
It was only through constant pressure upon the 
agency that you were able to move cases to some 
determination and the complainants needed assistance 
in presenting their story to the Commission. 
Now, were things, - was the situation such that on 
August 10, 1967, the then Governor, Nelson Rockefelle 
of the State of New York appointed a committee to 
look into the laws, procedures and enforcement agencips 


that dealt with the matter of rights for equal oppo 
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tuni ty in housing, auwong other things, in the State 

of New York 

A That's correct. It was August 10, 1967. 

rad And what occurred on thet date? 

A. At that time, the Governor appointed a committee to 
review the New York Laws and procedures in the area 
of civil rights. 

Q And that was a committee of citizens drawn from 
throughout the State of New York? 

A That is correct. 

Q And did that committee conduct hearings in various 
locales, including the City of Buffalo? 

A Yes, it did. 

Qa And as a result of its work, did it render to the 
Governor of the State of New York, a report of its 
findings and its recommendations? 

A Yes, it did. 

Q And do you have before you an exhibit marked in this 
case which is a copy of the Governor's committee's 
report? 

A Yes, I do. 

Q What exhibit number is that? 


It is Plaintiff Exhibit 251. 
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And what is the date of the report? 

March, 1968; March 27, 1968. 

And you are familiar with this particular exhibit 
and report, are you not? 

Yes, I an. 

Now, was the subject of the owner-occupied housing 
in Buffalo, was that treated in this report? 

Yes, it was. 

And can you point to us that portion of the report 
where it is treated? 

If you ~ill bear with me for a minute. I believe I 
have found it now. 

Are you at Page 27? 

Yes, I ana. 

All right. what was the findings of this committee 
appointed by the Governor of the State of New York 
relative to the available housing units in Suffalo? 
It was that approximately stents per cent of all 
available renting units in the Buffalo area are not 
within the jurisdiction of the present anti-discrin- 
ination law, although discrimination in the rental 
of such units appears to exist. ; 


And did the report recommend to the Governor that 
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legislation be passec to cover owner-occupied rental 
housing units? 


A Yes, it die. 


Q Has suen legislation been passed by the State of 
New York? 

A Not to my knowledge, no. 

Q Not through to today, is that correct? 


A Through to today, it has not, to my knowledge. 


Q Now, are you familiar, ‘ir. Dutton, through your 
experience with a Model Cities Program that the 
City of Buffalo embarked upon? 

ik. Yes; ft an. 

Qa And @id there come a time when the City of Buffalo 
made an application for a Model Cities grant? 

A Yes, such a time did come to pass. 


Q And to your recollection, was the subject of the 


owner-cccupied housing treated within the Model 
Cities application? 
A Yes, itwas. 


Q Now, I direct your attention to Plaintiffs’ Exhibit 


260 and ask you if you will tell us what that is? 


A This is the city of Buualo's planning grant applica- 


tion for the Model Cities funding, dated April, 1967. 
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Tf I may have just a minute, your Honor, to locate 
another exhibit. I direct your attention to a portic 
of Exhibit 260 which is Part 3 thereof, is that 
correct? 

It is so indicated Part 3, yes. 

And are you familiar with the fact, Mr. Dutton, that 
in the Model City application which is, - what date 
is the Model Cities’ application? 

This one is dated April, 1967. I believe there was 
also a later one which also dealt with the same 
problem. 


And was there a section within Part 3 starting at 


“Page 25 dealing with thesubject of housing choice? 


Yes, there was. 


GREGORY: May it please the Court, at this 


time, he is apparently making reference 
to some sort of an exhibit and at leas 
my records don't indicate that such an 
exhibit as 260 has ever been identi fief 
or introduced into evidence. 
That is correct, 260 has not been 
introduced in evidence. 260 on the 


portion that we have, for the record, 
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is the buffalo, New York planning gran 
application dealing with the Hodel 
cities. 
MR. GREGORY: Is someone going to identify it 
for purposes of the record? 
MR. GRIPPIN: I thought Mr. Dutton had just - - 
TITE COURT: I thought that was the purpose 
of marking exhibits and showing exhibits. 
Is there any question about the authen 
ticity of this application? 
No? 
That would be made by the Mayor 
or in his behalf by one of the officials 
in the City? 


I believe the application is 


signed by the Mayor. 
We will consider it in evidence 
and then as far as relevancy or materi 
ality, we will listen to your argumen 


Mark it in evidence, please. 


(Plaintiffs' Exhibit Nwaber 260 


received in evidence.) 
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GRIFFIN: 

I will not take the time to read much of this because 
it is all part of the record, Mr. Dutton, but there 
is, in Part 3, a section which relates to housing 
choice, is that correct? 

That is correct. 

And it starts out under the subject of need by saying 
and do I quote accurately, “For the great majority 

of Buffalo's model neighborhood area residents, 

there are three primary barriers to freedom of 
choice in housing", and then it goes on to describe 
various barriers, is that correct? 

That is correct. 

Now, does it contain, within this section, a sub- 
division known as “Program Approach"? 

Yes, it does. 

And are there contained in it certain representations 
*hat are made on behalf of the City of Suffalo rela- 
tive to program approaches towards achieving the, - 
certain housing goals? 

Yes, there are. 

And what is the first one under "A" of the program 


approach? 
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The provision of total coverage fair nousing l+;isla 
tion together with machinery for its vigorous enforce 
ment. 
So it makes reference on Page 28 of this Part 3 
to a provision of total coverage fair housing 
legislation together with machinery for its vigorous 
enforcement, is that correct? 
That is correct. 
Now, last week, Councilman lorace Johnson testified 
here and certain exhibits were marked containing 
proposed fair housing ordinances that were introduced 
into the Common Council. Are you familiar with 

such proposals that were introduced in the Common 
Council? 
Generally, I am. 
An@ are you able to tell us whether any such total 
coverage fair housing ordinance was passe1 by the 
Common Council of the City of S3uffalo? 
No, it was not. 
And did the City of Buffalo accept a grant from the 
United States Government for purposes of having a 
Model Cities Program? 


Yes, it did. 
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And so that the record is clear, what general area 
of Buffalo does the Model Cities Program cover? 
Generally what is known as the Fruit Belt Area 
beginning westerly on Main Street, north, roughly 
to Humboldt Parkway area, south towards Genesee- 
Broadway and east, - I am not sure exactly the east 
border, but it is over towards Fillmore. 

And would this include a large part of the Masten 
District? 

Yes, it would. 

Councilmanic district? 

Yes, it would, both as it is now drawn and as it 


was drawn during the mid 60's. 


Now, moving to another subject, Mr. Dutton, you told 
: 


us that at some period of time while you bere,- 
have been active for HOME, that you became involved 
in the matter of municipal housing, is that correct? 
That is correct, for about a four year period from 
early ‘67 through late 1970. 

And will you, - would you tell us, generally, the 
extent of your involvement with the Municipal Housin 
Authority? 


Yes. it occurred to us on looking at the statistics 
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of the projects under the control or under the 


administration of the model, - excuse me, the Buffalo 
Municipal Housing Authority that there were clear 


patterns of segregation, for whatever reason. 


Specifically, there were three vrojects which were 


99 per cent or more black population. There were 
six - - 

Which are those projects? 

They would be Willert Park, Ellicott Mall and © 
Talbert Mal: and there wer six projects which were 
6 per cent or less black, which would make - - 

Six - - 

Six per cent or more, - or less black, which would 
make them 93 or 94 per cent white, 

And those projects were? 

I'm not sure I can name them all, but they were 
Kenfield, Langfield, Jasper Parish, I believe. 

I could, - if you will give me a second, I can get 
them for you. 

Have you brought with you which have been marked 
as Uxhibits, certain files from the HOME Organization? 
Yes, I have. 


Which relate to these facts? 
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A Yes, I have. 

Qa And would it be helpful to refresh your recollection 
to refer to those files? 

A It would be helpful. 

Q And the date that you are speaking of having found 
segregated conditions within the housing facilities 
of the Municipal Housing Authority, what date are 
you speaking of? 

Ly I am speaking, initially, of 1967. However, 1979 
there had been no appreciable change from that. 

ey Would you tell us, would you identify the additional 
number of facilities that were 94 per cent or more 
white and if you could give us also some idea of 
the number of housing units in each of those facilities, 
it would be helpful. 

MR. PANFIL: May it please the Court, hasn't 
the man by the name of Einach also 
already testified to those facts? 

THE COURT: Did someone else testify to them 
Perhaps he did. 

MR. GRIFFIN: My recollection of the record 


is that Mr. Victor Einach testified 


as to the facts and statistics from 


Epona J. PaczYnsx!, Court REPorTer. 2237 Stony Point Road. GRAND ISLAND, New Yorn 


THE COURT: 


THE WITNESS: 


BY MR. GRIFFIN: 


840 


A. L. Dutton, for Pitfs., Direct. 125 


the period of 1934 and 35 through 
1946, but that he offered no evidence 
beyond 1946. 

Roughly, that is ay recollection, 
Mr. Panfil, so why not let Mr. Dutton 
proceed. 

I am now giving statistics which 
the source is the Buffalo Municipal 
douging Authority's Research Division 
and these are the year 1966: Kenfield 
Project with 658 units was 3 per cent 
black; the LaSalle Project with 206 


units was 3 per cent black. 


Q Where is LaSalle located, by the way? 


A LaSalle is in the Black Rock area. I am not sure 


I can pick it off on the map. 


Q Kenmore Avenue? 

A Yes. It is right on the very north border of the 
City, but I am not sure I could exactly locate it fo 
you. 

Q Northwest? 

A Northwestern, what is known as the Black Rock area. 


* * 2 
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Does that complete the information relative to whai, 
to all of the facilities and the units and percent- 


ages as of 1966? 


That's right. There were several after that time 


and during the period until '70 there were several 
new projects which were elderly projects which came 
on the stream, you might say, or were completed, 
and some scattered site housing were also ventured 
into by the Housing Authority, but those were the 
large projects and still are the only large projects 
except for elderly housing which has been constru 
more recently. 
Now, these facts came to the attention of HOME, is 
that correct? 


That's correct. 


Q And did you engage in a course of investigation and 
discussion with the Municipal Housing Authority 

relative to the reasons why they were in the segre- 

gated condition that you found? 


Yes, we did. 


And would you tell us when that started, what you 
found from the Municipal Housing Authority as to 


reasons and what policies existed and what discussion 
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there were in an effort to correct the situation? 


A Yes. we found that on reviewing the both Federal 
and State reg’.lations under which they were operating 
that there was a requirement that for a Housing 
Authority which operated more than one project, that 
they treat the projects for purposes of application 
and assignment of tenants as one project. That is, 
there should be a central application taking and 


assigning office, and that people should be assigned 


10 where there are vacancies as if it were just one 

11 large project with a number of buildings within the 
12 City. That was required by both Federal and State 
18 regulations in 1967 and still is the case. Such 

14 a precedure was not followed by the Buffalo aiunind 
15 Authority and at the end of our four year period of 
16 effort, such procedure still had not been adopted. 
17 Whether they have beex a this date, I don’t know, 
18 and the effect of that was very obvious and I will 
19 try to lead you through it to make it uncomplicated 
20 in saying it. As we perceived it, there were some 
21 200 vacancies ordinarily existing in the Ellicott 
22 and Talbert Malls which were the two projects closes 
23 to the downtown, right behind Michigan Avenue, just 
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east of the downtown area of Buffalo. ‘when 4 person, 


regardless of race, would come in to the Housing 


Authority to apply, they would be told that “We have 
vacancies in Ellicott and Talbert into which you may 


move. llowever, if you would rather go to some other 


project, the manager of each project maintain an . 
informal waiting list and you may we and see the 
manager of any project and have your name put on tha 
waiting list". Many people, of course, would go 
down to the projects and have their name put on a 
waiting list. It was our perception that white 
people in the City of Buffalo had virtually all of 
‘the housing in the metropolitan area, at least open 


to them if they could afford it or find it to move 


into. 
Q You mean housing in general? 
A ‘Housing in general. A white person could live 


anyplace he could find a vacant apartment. There we 
no barriers other than perhaps economic. Black | 
people, on the other hand, were, because up to 90 
per cent of the rental housing in the City of Buffal 
is in the owner-occupied two-family category, were 


excluded from all that rental housing within the 
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City of Buffalo. They could not get in because 

the bulk of it or a large part of it was outside of 
wnat was refe: red to as the ghetto in some circles, 
so a large part of the housing which was there was 
not available to them. As a result of this, when 
families would come to apply to the Housing Authorit 
you would bring one other thing with you. When you 
came to apply, you carried with you a perhaps 
legal preference én geheeies which was given by law 
and by regulation and these priorities were based 
upon top priorities where all these people who had 
been displaced by Governmental action. The next 
priority were veterans. The third priority were 
persons who were really in unsafe and unsanitary 
housing, 30 you carried these priorities with you 

A white person coming to the Housing Authority would 
be told “You may move into Ellicott and Talbert and 
we can house you right away or you can go on a wait- 
ing list for one of these ordinarily white projects”, 
and most white people generally found that they were 
able to do that. They did not move into Ellicott 
or Talbert and hence, it was 99 or 100 per cent Slack 


On the other hand, black families more often than no 
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when they came to the Housing Authority had no 
other choice. They came there and they had to have 
a roof over their heads so they had no choice but 
to move into the Ellicott and Talbert and once they 
moved in, then by definition the Housing Authority 
said, "You no longer live in unsanitary, unsafe 
housing because you are in orie of our projects and 
by definition they constitute safe and sanitary 
housing, so hence, you lost your priority", so once 
you were there, it was impossible for you to transfer 
because every new person who came fresh to the 
Housing Authority brought with him his preference 
and the students were the ones, - one reason the 
students always got into Ferry-Grider is because 
they came into the category of not residing at that 
time in safe and sanitary housing. A student would 
come to the Housing Authority and say °I am new in 
town. I don't have a place to live", and they would 
gay "All right, you qualify, because you are not 
living in safe and sanitary housing", so that once 
the black families got into Ellicott and Talbert, 
they were stuck there and in addition to the fact 
that they lost their priorities and even if they 
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remained on the waiting list, say, at Kensington, 


2 they were constantly being bumped down by every 

3 new applicant who came in carrying some preference. 
4 On top of that, there was a $25 transfer fee that 

5 was imposed on anybody who transferred. There were 
6 other barriers and we always suspected there was sone 
7 preference that crept in because the waiting lists 

8 were under the jurisdiction of the managers of the 

9 various jensedis and the central office which took 
10 the initial application would not know whether a 

11 person could move until the manager of the project 
12 called and said "All right, Mr. Smith on the waiting 
18 list has now moved to the top. Get out his applica- 
14 tion and tell him we have a spot for him here”, and 
15 so Mr. Smith, knowing just who his applicants were, 
16 or rather, the manager of a project knowing just who 
17 his applicants were, could control what veople were 
18 called to transfer and it so happened that very, 

19 very seldom were black families ever called to 

20 transfer uk of Ellicott and Talbert into the white 
21 projects. 

22 Q Now, was the, - strike that. ‘Jere the matters that 
23 you have just described brought by yourself and 


s * ® 
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involving one or two family owner- 
occupied families and judgments have 
been obtained stating that it was a 
violation of that Federal Statute 
to discriminate in one or two family 
houses and there is a more recent 
Federal Fair Housing Act which has 


different provisions. 


GREGORY : 

Which is the one that,- well, strike that. Now, 

you testified with respect to the Model Cities 
application by the City. Can I see that application? 
You read from this report or you confirmed that 

Mr. Griffin was correctly reading, “Program approach” 
under subdivision, - the provision for total soverage 
fair housing legislation together with machinery for 
its vigorous enforcement. What does that mean to 
you? 

Well, that meant to me then and still does that the 
City would adopt a local law which would prohibit 
Giscrimination in any housing within the City of 


Buffalo and my recollection is that the Corporation 
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Counsel at that time advises that such law would be 
valid and at least one nunicipality downstate has 
adorsted such an ordinance. 

Well, do you feel that this is what the Pederal 
Government was requiring, it was requirinc fair 
housing legislation dealing with the entire City of 
Buffalo as a prerequisite to the granting of this 
Model Cities grant? 

My understanding was in requesting approval of its 
application, the City of Buffalo made a representatic 
to the Pederal Government that "If you approve our 
application and ultimately give us grants, thatw 
shall do that’, yes. 

That was your impression of it? 

That's correct. 

Ie must have become aware to you at some time while 
you were involved in this thing that the City didn't, 
in fact, pass such legislation? 

That's correct. 

Did you make this known to the Federal authorities? 
No, I don't believe that I ever did, no. 

As far ss you know, were the Federal authorities 


ever made aware of this? 
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The ordinance which was, my understanding, which 
was drafted in fulfilling that representation, that 
covenant. 

Pine. That was your understanding of what the 
ordinance was intended. 

I believe that is what it said on ite face. 

The ordinance? | 

Right, the proposed ordinance. 

The proposed ordinance, but by what did you come 
to thie conelusion that this particular ordinance 
that you helped Gouncilman Johnson prepare was re~- 
quired by this particular provision? 


If you are suggesting to me that there is enother 


reading of that sentenes, in what YX have said, I 
have not heard that ever suggested before. 

X am not proposing anything. 

Okay. 

Z am just wondering what you base this conclusion 
on? : 

What I think of the plain words of that representa- 
tion. 

Fine. In other words, vhat you testified to earlier 
is nothing more than your own conclusion and your 
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own interpretation of the language contained in 
Subdivision (a) of Section 4, the program approach, 
is that corre t? 


I thought I testified simply as to what that says. 


s I thought we read that into evidence. 

6 I see, so now you are talking about you don't even 
7 have an interpretation of that? 

Sia Of course, I do. I just said that too. I said 

9 that to me it is clear on its face. I have never 
10 heard suggested what I thirk-you are suggesting to 
1 me before, anyway. 

13 


Well, wasn't it a fact that you either explicitly 


or implicitly here today have said that the City 


violated their contract with the Model Cities progra 


I think that is the - - 
Because, ~ let me finish my question, please. Becau 


they did not provide for total coverage fair housing 


legislation together with machinery for its vigorous 


enforcement throughout the entire City of Buffalo. 


That is the thrust of my testimony, yes. 


Right. Now, my question to you and as I have been 


p 


asking you right along, is what do you base this 


conclusion that namely, the City violated its contrac 
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by not adopting the ordinance you suggested with 
Councilman Johnson be adopted. 

Okay. I think I said this before, but I will testif£ 
ence again; that I understood that to be a represen 
tion made ‘by the City in applying for approval of 
its application and for funds. The application was 
approved and funds ultimately made available. I do 
not think that that representation has yet been 
fulfilled. 

But it is just your opinion and conclusion as to 
what the alleged representation was, isn't that so? 
I believe it is clear on its face. I don't under- 


stand. You are asking something different. 


THE COURT: I do not want to cut you off, 


but I think Mr. Dutten has said the 
same thing, that that is his opinion 
of what the writing meant ané what 
the purpose of the proposed ordinance 


BY MR. GREGORY: 


Okay. Now, do you, of your own knowledge, now what, 
if any, housing violations in this particular area 
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for the near futurw."* The ve sponse 
to that paragraph 3(b) was: “No 
reactions are called for." ‘ne 
responees were dated March 4, 1974. 
I would like to have that clearly 
set forth in the record. 

MR, PANFIL: No objection, your Honor. 


MR, SCHWARTZ: Thank you, your Honor. 


(Thereupon document was marked 
Plaintiffs! Exhibit 294 for identi- 


fication. ) 


MR, SCHWARTZ: | Your Honor, may it please the 


Court, we call Mr. Martin Sloane as 


a witness. 


MARTIN §& SLOANE, called as a witness on 
behalf of the Plaintiffs, and being first duly sworn, 


testified as follows: 


MR, SCHWARTZ: May it please the Court, we acre 


calling Mr. Sloane as an expert 
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ties within that agency function? 
The Housing and Home Finance Agency consisted of 
five constituent agencies, which carried out the 
various federal programs of financial assistance to 


housing ana urban development. My particular 


responsibilities -- 
What were those? 
Pive agencies? 
Yes. 


re FP € 


Federal Housing Aéministration, the Public Housing 
Administration, the Federal Mationnl Mortgage 
Association, the Urban Renewal Administration, and the 
Community Pasilities Administration. 
And your function in that agency? 
I was in the office of the Administrator, I was not 


in any of the five constituent agencies, Ny particula: 
duties were in Civil Rights and housing end specifical 
for the firet four or five months that I was at the 
agency, I participated in drafting an executive order 
OM equal opportunity on housing, whioh ultiaately 
was issued in November, 1962, and in preparing various 
backup papers on the legality of the executive order 
and on policy issues as well, and after the executive 
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order was issued, I «as in the unit whigh had 
responsibility for cooriinating the enforcement of 

the activity urter the executive order of the various 
constituent agencies of HHPA. The last year I was at 
the agency I switched to the Office of Generel Counsel 
I was a legislative attorney and participated in the 
preparation of two major piecea of housing legislation 
one, the Housing and Urban Development Act of 1965, 
which had the Rent Supplement Program in it, and the 
Demonstration Cities Act of 1966, which contained the 
Model Cities legisiation. 

Wow, how long did you remmin with that agency, which 
we can refer to as HNPA? 

I vemained until April 1966 when I returned to the 
United States Commission on Civil Rights. 

In what capacity did you return and what were your 
responsibilities? 

Ry firat position was as Special Assistant to the 
Staff Director, and the first year that I was back, 

my duties related to solely working on the Commission! 
major study of racial isolation in the public schools, 


which was done at the specific request of than 


President Johnson, ami that report was issued in 
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Pebruary of 1967, and my specific responsibilities, 
in addition to acting as the Deputy Director of that 
project, was full responsibility to the section 
having to do with housing, the relationship of 
federal housing policies to school segregation. 

All right. Mow, that takes us up to whet year, 1969? 
Yee. Following the issuance of that report, ay 
duties were still as an assistant to the staff 


Girector, and were primarily in congressional lisison, 


and that involved preparing testimony, commission 
positions on pending legislation, and there was a 
great foous on substantive housing legislation, 
Guring that periog the 1968 Housing and Urban 
Development Act was peniing. 

How long were you in that capacity? 

Until June of 1969. 

What position did you then take? 

I became Assistant Staff Director for Program and 
Policy Review. The office I headed up -- 

The Program and Policy Review of the Civil Rights 
Comnission? 

Yea. 


dhat were your responsibilities and functions there? 
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I gupe.viscea the eta“f, awmich constituted the primary 
research o-m oo the Cummisuion, ana produced nearly 
all ot tne Commission's reports while I was there. 
~ Ang hos iong were you in that capacity? 
A. Until October of 1975. 
a what dia you do then’ 
A. I accepted a position as General Counsel of the 
National Comaittee Againat Discrimination in Housing. 
ie And what do you do in that capacity? 
We prdmarily prepare housing litigation. 
Have you written in the fiela of housing and/or 
school segregation’ 
A. Personally? 
Yes. 
A. In addition to the writing that I have done for the 
Commiasion on Civil Rights, I have written a number 
of articles for my own publications. 
Q What weve the articles on and where did they appear? 
A. The most sere Law ueview articles having to do with 
the legzl aspect. of protcctions against housing 
discrimination, exploring the possible legal scope 
of an executive order on equal housing opportunities, 


and also articices desling «ith subsequent housing 
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legislation and ite relationship to equai housing 
opportunities. 

Have you given testimony beforw legislative comaittees 
on the subject of housing and/or school segregation? 
Yea, I have. Several years ago I testified on behalf 
of the Commission, before Senator Monsdale's Special 
Committee on Equal Educational Oppertunities, on the 
relationship of housing discrimination ané scheol 


segregation. 


Have you testified before other state or legislative 


comaittees? 

Yes, I have, before both federal and state legislative 
committees. 

Have you speken before groups of private er pubiie 
officials on this question? 

Yes, I have, beth when I was with the Commission and 
in my current position as well. I have oveasion 
several times 8 year to speak before civic groups. 
Have you appeared in court sases as an expert witness 
on this question? — 

Yes, I have. 

Can you give us some of those cases and give us a 


general idea of how many? 
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There are approximately six. J have testified in the 


Detroit School case, in the case in Richmond, Virginia 


ané Atianta, Georgia, and Memphis Tennessee, in the 


Dayton, Ohio School case, and in the Knoxville, 


Tennessee School case. 


BR, SCHWARTZ: 


We have marked for identifica- 
tion Exhibit 295, which contains 
Mr. Sloane's vita and we would like 
to submit it in evidence, and ask 
that he be qualified as a witness 
te testify on the matter of housing 
Giscrimination resulting from federa 
government policies, and the link 
between that discrimination and 
sehool segregation. 

Well, why don't we mark that 
in evidence. He already testified 
to it. 


It 48 @ resume. 


All right. Mark it in evidence 


(Thereupon Plaintiffs’ Exhibit 
295, previously marked for 


Eona J. Pactynext. Count Reronrer. 2237 Stony Point Road. Grand le_ann, New Yorn 


859 


M. E. Sloane, for Pitfs., Direct. 


identification, was veceived and 


marked in evidence.) 


BY MR. SCHWARTZ: 

os Row, Mr. Sloane, on the basis of your qualifications, 
gre you prepared to give opinions as to the policies 
and effects with respect to racial Giscrimination of 
federal goverment agencies? 
Yes, I an. 
Could you tell us which agencies you are prepared to 
teatify on? 
The Federal Housing Administration and its sister 
agency, the Veterans Administration, which operates 
@ ican guarantee program very similar to FHA's 
mortgage insurance program, the Public Housing 


& 
Administration, the various federal financial reguia- 


‘tory agencies, 
How many are there of those? 
There are four. 
Ana turning first to the FHA and the Veterans 
A@ministration, do you have an opinion es to whether 
policies of those two agencies have contribuced to 


today's racial residential separation in the urban 
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areas of this country: 

Yes, I do. 

Would you give us that opinion, specifying the 

" pedtetes involved anda the reasons for your opinion? 
I believe PHA and VA, particularly PHA, have been 
formidable factors in developing and oreating the 
patterns of racial residential segregation that 
exist in urban areas today. The FHA wos created in 
1935 as part of the federal government's first major 
involvement in housing, At the time it was establi 
housing discrimination and segregation were already 
fairly clear. FHA represented the federal goverrment, 
and had anq@portunity to alter these practices and, 
instead, FHA became the leading exponent of housing 


Giscri:ination and housing segregation. 


Can you give us roughly what time this was? 

FHA was created in 1934, and from the very beginning 
it was the leading exponent of housing discrimination. 
Can you tell us how that was reflected? 

It was reflected, for one thing, in the concrete forn 
through instructions that FHA gave to its underwriters 
telling them about the various factors that they 
should consider in appraising property for potential 
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1 | ~~ WHA mortgage insurance. 
21/2 I show you Exhibit 226, and ask you to identify it, 
8 af you would? 
| 4 | a his is an excerpt from the FHA Underwriting Manual, 
5 effective June 1, 1935. 
6|@ I show you some edditional pages from that, and can 
| 7 you identify these pages, are they from the same 
8 document or frem 8 different document? 
9 | A These are from the PHA Underwriting Manual, but I'm 
10 not sure of the effective date of that provision. 
in |@ Okay. Now, you have referred to provisions in the 


12 manual. I show you, of the 1935 pages, Section 310, 
18 and read to you the following under the general 

14 heading of Protection From Adverse Influences, I read 
16 to you Paragraph 310: “Important among adverse 

16 Anfluences, besiége those mentioned above, are the 

17 following: “Infiltration of inharmonious or racial 

18 er nationality groups; infiltration ef business or 

19 commercial Gevelopment or use, the presence of smoke, 
20 odors and fog; proximity to noisy or high-speed traffi 
21 arteries, to railroads ana nuisances." Is that the 
22 king of reference that you were making @ minute sgo? 
3 iA Yes, it was. 
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wey. iL ahew vou, sccondiy, “ce. fur Gol, veletin: 
to quelity and eaceastullity of echoole: "then 
considecing the quaution of sesooly, Glut anse to the 
schools should be relaied to the public oa private 
means of transportaiion availatie *.om the locatiun 
of the schools. The social ciass of the pnrents of 
ebilircn at the schooi in many instances cave a 
direct bearing. Thus, physical su: :oundinss cf a 


neighborhood area may be favorable and conuucive to 


enjoyable and pleasart living in its location. However, 


‘{f the children of people living in such an area are 


compelled to attend achool where the majority or e2 
considerable number of ;.;oi1s represent a far lover 


level of society ov in incompatitle racial element, 


“the neighborhood uncer consideration #111 prove far 


less stable and desirable than if this conJition dia 
not exist." Is that a provision of the kind you were 
referring, to a minute ago? 

Yes, it is. 

And can you tell us whether the FEA had ary specific 
Suggestions or made any specific recommenaaticns for 
Gealiing with the problem of so-calie. vacial incoapati 


- 


bality os inharmonious neighborhoods or the like« 
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Yes. The FHA strongly recommended tic filing of 
racially restrictive covenants on property carrying 
its mortgage insurance. These covenants were meant 
to exelude minority group families. In fact, the 
PRHA's espousing racially restrictive covenants was 
in large part responsible for its great populsrity 
in the 1930's and 1940's. 

I show you Section 2384(3) of the manual, and I would 
like to read 288(3)(f) and (g) -- 


TMK COURT: Exouse me. Is this the same 


manual of 19357 


MR, SCHWARTZ: Beth in 1935 end as revised 


within the next couple of years. 


THE COURT: We are still in the ‘40's? 


MR. SCHWARTZ: In the '30's, your Honor, as 


far as the manual is concerned. 
This, of course, governed FHA finane 
ing until changed, and I will get 
to the question of change in a litt 


while, your Honor. 


BY MR, SCHWARTZ: 


® 


284(3): Recorded deed restrictions should strengthen 
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and supplement zoning ordinances, and to be really 


effective should include the provisions listed below: 


The restriction: should be recorded with the deed and 
should run for a period of at least twenty years. 
Recommended restrictions including the following,” 
and there is (a) through (e), and I jump to (f): 
"Prohibition of nuisances or undesirable dwellings, 
such as stables, pig pens, terporary dwellings and 
high fences. (g): Prohibition of the occupancy of 


properties except by the race for which they are 


intended." Is that the kind of covenant to which you 


were referring? 


Yes. 
Now, would you tell the Court how the Veterans 
Administration operated in this area? 
The Veterans Administration largely followed FHA's 


jeacd. It was created a good decade after FHA, and 


its policies were largely ones of neutrality, they 
never came out publicly with the kind of recomenda- 
tions that FHA had, but they tended to follow FHA'a 
lead, and they were created at about the time the 
FHA policy began slowly to change from one of zealous 


advocacy of racial discrimination. 
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Can you tell us about that change, when it toox 
piace, what precipitated the change, and how, and 
the magnitude of that change? 

The first change occurred after the end of the Second 
World War, in reaponse to an increasing protest from 
Civil Rights groups and, finally, under scme pressure 
from the United States Attorney General, FHA revised 
its manual slightly to substitute for the term 
“Inharmonious racial groups," the ters “inharmonious 
user groups." The change was one of fors only. 

Vhen did that change take place? 

1947. The change was one of form rather than subs 
The first substance of change occurred following the 
United States Supreme Court decision in Shelley versus 
Kramer, which ruled that the courts could not enforce 


racially restrictive covenants. That decision came 


down in May 1948, and FHA close to two years later 
made almost a 180 degree change in its policy toward 
racially restrictive covenants. It held that it would 
no longer insure mortgages on property carrying 
racially restrictive covenants which were filed after 
February 15, 1950, and VA followed FHA's lead with 
the same policy. 
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2 Now, can you give us an idoa as to the proportions of 
residential financing accounted for by FHA and VA 
activities say ¢ring the '40%s and '50's and ‘60's, 
if you know that? 

MR. GREGORY: Your Honor, et this particular 
time may I offer an objection to the 
generalization of the question. 
After all, we are Gealing with a 
situation that existed in the City 
of Buffalo in this case, and not 
generally. If the witness can 
teatify with reapect to the practices, 
more specifically the question ssked 
by Mr. Schwartz just now, fine. I 
would like to offer an objection to 
the generalization of the question. 

THE COURT: I will overrule your objection 
and permit the witnesa to testify. 


HE WITNESS: During the late ‘40's and early 


'50%s, FHA and VA activities, 
measured by their shere of the 
market, was at its peak. At ita 


peak it was something in excess of 


Eona J. PACZYNSK!. Court REPORTER, 2237 Stony Point Road. GRAND IsLano, New Yorn 


| 
| 
| 
| 
! 


867 


M. E. Sloane, for Pitfs., Direct. 


forty per cent of the single-family 
housing market. It declined 
Considevably since these peak years, 
particularly in the '60's. The 
last time I checked, «which was 
several years ago, FHA «as down 
below twenty per cent of the market, 
and this was several years ago, and 
VA was lower, I understand more 
recently VA has come up in terms of 
its share of the market. 


BY MR. SCHWARTZ: 

Q Now you testified that the FHA and VA changed their 
manual. Can you tell us how that change operated 
in practice, and how significant that change was in 
actual FHA and VA practice? 
It was not very effective. Pirst, the ohange in the 
language in the manual from inharmonious racial groups 
to inharmonious user Groups was no substantive change 
at all. The change in policy on racially restrictive 
covenants to one of refusing to insure mortgages on 
Property carrying such covenants was @ substantive 
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change, but what it really did was place FHA and VA 


in the position of neutrality. Neither FHA nor 


VA following thts change of policy dia anything to 
try to prevent builders and developers with whom they 
dealt from discriminating, and after more than -- 
well over a decade, close to two decades of zealous 
advocacy of racial discrimination, toaitch to a 


policy of neutrality wes worse than locking the barn 


door after the horse was out. They had fostered 
discrimination and segregation ang now said, ‘Do as 
you will', and @iscrimination continued unabated. 


Did the Commission ever bring -- strike that. Did the 


United States Comaiasion on Civil Rights ever bring 
the matter of FHA policies to the attention of that 
agency? 
Yes, we Gia, from the very time the Commission was 
created. 
when was that? 


In 1957. We met on a continuing basia with FHA 


officials, calling this matter to their attention. 


We held a conference «ith “HA and other HHFA officials 
in Washington in 1959, calling FHA's past history 


of Giacrimination 8% current posture of neutrality 
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are 228, the umerstanding fair 


housing pamphlet is 294. We offer 


them both at this time. 


We will have them both marked 


in evidence. [ will sonsider 
arguments about relevancy and 


materiality later. 


(Thereupon Plaintiffs’ Exhibits 
228 and 294, previously marked for 
identification, were received and 


marked in evidence. ) 


Your Honor, I think it is 


15 unnecessary to say that our silence 
16 in response to Mr. Gregory's various 
17 assertions ia not to be construed in 
is any way as agreenent. 

19 | 9ME COURT: I understand. 

2 : | 

21 | BY MR. SCHWARTZ: 

2 1Q = Mow, An light of all this, Nr. Sloane, do you have 

23 


an opinion es to the impact of the FHA change in 


Eona J. Paczvnsx!. Court Rerorter. 2237 Stony Point Roap, GRanp IsLann, New York 


A. 


870 


M. E. Sloane, for Pitfs., Direct. ‘a4 


policy on segregated housing that had resulted from 
their prior policies, according to you: testimony: 

In my opinion 3% had no impact whatsoever. 

By the way, with respect ‘o the reatrictive covenanta, 
after 1950 did the FHA seek to undo the restrictive 
covenants or take any action with respect to those 
mortgages, which it had financed, containing reatrictive 
covenants prior to that date? 

No, it routinely insured mortyages on property 
carrying racially reatrictive covenants, if the 
covenants had been filed of record prior to February 15%, 
1950. 

Now, Mr. Sloane,if we can talk about the Public 
Housing Authority. Do you have an opinion as to the 
relationship between residential housing segregation 
and policies of the Public Housing Authority and its 
predecessors and successors in office? 

Yes, I do. 

Would you give us your opinion and the bases for that 
opinion? 

I believe the Public Housing Administraticn and its 
successors were as formidable a factor aa FHA in 


establishing residential yvegregation, particularly in 
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the cities of this country. 
As formigabdle, you mean as significant in contributing 
to that? 
Yes, but in a somewhat different way, dut atill as 


formidable. Different because it had a more selective 


elientele with whieh it was dealing. ‘The Public 


Housing Administration at the outset had 8 somewhat 


a@ifferent policy from that of the PHA. WHA's policy 


was outright @iscrimination end insistense on 
segregation. The Public Housing Administration, which 
began in 1937, its policy was, first of ali, to 
insist that minority group people got their fair. 
share of publie housing, which FHA had never insisted 
upon at all. Sowever, as far as the Publse Housing 
Administration was concerned, local public housing 
authorities were free to provide public housing on 
@ racially segregated basis if they chose to do se, 
and almost without exseption, they 424 eheose to do 
so and -- : : 

@ Ie that in al} regions of the country, on the basis 
of your studies in the Commission? 

A. Yes, it is, end this policy of hands off, aithough 

insisting on recial equity, as they called it, persists 
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until approximately 1962, when the executive order on 
equal opportunity in housing was issued, and during 
that period of time, a period of twenty-five years, 
roughly seven hundred thousand low-income housing 
units were providec, almost all of them on a racially 
Segresated basis, and these helped to establish and 
firm up racial residential patterns which, once 
established, just perpetuate themselves. 

Is it your judgment, on the basis of the work of 

the Commission and your work that the Public Housing 
Authority knew of the consequences of this policy of 
leaving the matter to local initiative? 

Yes,they certainly did. First of all, they received 
statistical data on race, which showed them what the 
racial composition of each project run by local 
housing authority «as. 

Can you tell us the relationship, the functional 
“elationship, between the Public Housing Authority 
and these various public housing projects in units? 
The projects are financed entirely through annual 
contributions which are paid by the Federal Public 
Housing Administration, and every action and every 
step of the public housing process must be approved 
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these policies, practices and the linu, vere anything 
but uniform throughout the country” 

dith abnor variations, no. 

Now, do you have an opinion as to how long it will 
take to undo the dizcriminatory and segregationist 
effect of the policies and practices that you have 
desoribed? 

Well, Lt depends. If the federal agencies could turn 
a:ound 180 degrees, by that I mean match the zeal, 
with which they carried on the discriminatory policies 
in the '30's and ‘40's, with asimilar enthusiasm in 
carrying out equal housing opportunities and obliga- 
tions, I sould estimate two to three generations. 

At the rate they are going now, which is essentially 
@ passive attitude toward their enforcement responsi- 
bilities, a much, much longer time. I couldn't 
estimate at all. 

Do you frave an opinion as to the link between 
residential segregation and segregated schools? 

Yes. 

Would you give that to the Court, please? 

Vey, very strong. In view of the pattern of neighbor 


hood schoola, in pa-ticular the pattern of racial 
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reaidence these inevitably to a segregated school, 


too. we had situationa in many pa:ts of the country 


where entire ccouwmunities are almost virtually ail 


white, so that all achools, whether neighborhood or 


not, tend to be attended on a raciall segregated 


basis. 


MR. SCHWARTZ: 


Thank you, Mr. Sloane. Your 


witness. 


CROSS EXAMINATION BY MR. PANFIL: 


Q Mr. Sloane, you have testified to the link between 


racially segregated housing and racially segregated 


sohools. Could you tell me which is the cause for 


the other? 


The impact on one another, from my vantage point, 


generally has been nousing. The most obvious cause 


would be housing, segregated housing causing 


segregated schools. 


population, Mumber <9 and 290. They show within the 


span of years from 1930 to 1970, based upon federal 


census, a dramatic rise in the number of nonwhites 
within the heart of the City -- 


Eona J. Paczvnsx:. Court Rerorrer, 2237 STony Point ROAD. GRAND leLAND. New York 


875 


C. O. Service, for Pitfs., Cross. _ 


(Thereupon the court was in 


recess at 11:40 a.m.) 


*#ee enna 


PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


9 | 22255 A.M, 
1 | 
11 | MR, GRIFFIN: Mr. Service, please. 
12 
13 : 
4/@LEON 0, SERVICE, called as a witness on 
15 | of the Plaintiffs, and having been previously duly sworn, 
16 | resumed and testified further as follows: 
17 
18 | MR. GRIFFIN: I had concluded ay direct 
19 examination last week, so you my 
20 inquire, gentienen. 

2 : 

| 23 | CROSS EXAMINATION BY MA. PANPLLs 

| 3 1@ mr. Service, ai@ you ever record any conplsints with 


€) 


A. 
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In the '3C's you were not in fact dealing «ith veal 
euytate: 

Not as a vusincssman, no, I testified that ny father 
at that time was invoived. I was working with hin 
and with the organization that he was working with, 


in trying to -- 


THE COURT: ‘vr. Service, how ol¢ are you 


now? 


THE WITNESS: Pifty-seven. 


BY MR. GREGORY: 


® 


f PF © Ff 


What was your @nnection with real estate in the ‘30's 
then? 

My father was 8 broker, a realtor, and a mexber of 
an organization, a taxpryer's organization, which wae 
working, trying to solve the problems of the black 
families, and tried to find housing for then. 

In this connection then dia you become familiar with 
real estate practices and real estate patterns? 

Yes. 

This would date back to the '30's” 

That is correct. 


Did your testimony the other day suggest that in the 


s 2 ba 
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was from 2.7 to 2)..3 per cz2nt? 

THE WITNESS: That sounds like it fits the 
facts that I have observed. 

THE COURT: Okay. Thank you. 

MR, GRIFFIN: Thank you, Mr. Service. 


(Witness excused. ) 


MR. GRIFHIN: Your Honor, I have just one 
more witness for today, Mr. Goldfarb 
on a couple of - srt matters, and 
that will conclude our witnesses 
for today. 

THE COURT: Fine. 


WORMAN GOLDFARB, called as a witness on vehalf 
of the Plaintiffs, and being first duly sworn, teatified 


as follons: 


(Thereupon document was marked 
Plaintiffs’ Exhibit 296 for 


identification. ) 
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DIRECT EXAMINATION BY NR. GRIPPIN: 


Q Mz. Goldfarb, you have aesisted in collecting any 


numbe:' of doctuwents «nich have been maked and offered 
in evidence and for identification in this case, is 
that right? 

A. Yes, I have. 

Q Is one of the documents that you have secured a 
report by the Buffalo Municipal Housing Authority 
of November 1961, relative to the Ellicott Relocation 
Objectives, Experience ami Appraisals, is that correct 

A. Yes, 

Qd Within this exhibit ia there a small census tract map, 
which shows where ninety-nine of the families from 
the Ellicott District were relocated? 


A. Yes, it docs, 


MR. PANFIL: Can you give us the exhibit 
number? 
MR, GRIFFIN: Yes, 230. I would offer this 


sensus tract map is. evidence as 
Exhibit 230. 

MR .PANFIL: It ig a little illegivie, would 
you tell us what it saya in the 


left-hand corner? 
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THE “WITNESS: It says, “Sever, census tracts 


receiving"-- as I read it --"ninety- 


nine per cent of relocation of 


families, Ellicott fedevelopment 


Project,” and at the bottom, 


Munioipal Housing Authority, which 


4s the agency through which this 


report -- this particular sheet 


comes fran, issue the total report. 

e PANPIL: Woulé you again give us the 
source, what publication it came 
from and the date? 


Would yow do that, Mr. Griffin? 


Yes. I took it out of this 
repert of the Ellisott Relocation 
of November 1961 of the Buffalo 
Municipal, and rather than offer the 
entire report, I'm just offering 
particular map cut of it. 
«All right. A repert prepared 
by whom? 
By the Buffalo Municipal Hou 
Authority. 


Ary objection? 
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MR. PANFIL: I have no objection. 


THE COURT: Mark it in evidence, 


(Thereupor, Plaintiffs! Sxhibit 
230, previously marked for identifi- 
cation, «ase received and marked in 


evidence.) 


BY MR. GRIFFIN: . 


a 
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One leat subject, Mr. Goldfarb. You have been 
interested in the matter of integrating the Buffalo 
Public Sehoole for years, correct? 

Yes, sir. 

You have told us that you wrote the letter of December 
1971 te the Commissioner, and then the Commissioner 
eaid that triggered renewed activity on hie pert .. 
January 1972. Did you participate, by appointmen:, 
earlier on the Citizens Advisory Cosfiittee for the 
Board of Education? 

Yea. In 1967 it was called the Adviuory Coancil on 
Integration. 

Would you tell us how that came about, who appointed 
you, what ite functions and duties vere, and generally 
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1 Gescribe what it aida? 


2)4 I received an invitation to become a part of that 


3 council from Donald Lang, the coordinator of integra- 
4 tion st that time, who told me that Dr. Manch, the 
8 Sehool Superintendent, was looking for citizen input 
6 into various ways to desegregate the schools and, as 
| 1 I recall it, he was required, that is, the Board of 
8 Education was required to submit a report sometime in 
9 the late fall of 1967, indicating additional devices 
10 end ways the Board of Education was going to use to 
n Gesegregate the echools, and I agreed to serve on the 
12 council, and attented meetings, es I recall, in August 
13 and September of 1967 and, perhaps, early or late 
14 Oetobder also. 


15 | How many persons from the community served on that 

16 advisory comaittee appointed by the Superintendent? 

17 |A I think there were seven or nine. I could name some 

18 of the organizations represented if you like. 

19 |@ Tell us, so we can get an overview of the advisory 
comaittee. : 


20 

21 There was myself, I represented the Citizens Council 
22 on Human Relationa; Daniel Acker represeted BUILD; 
23 


Shirley Arnold represented the Urban Teague; there was 
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a representative from the Buffalo Teachers Pederation,| 
I don't recall hia names Sylvia Coles represented the 
Citicens for Biter sducation, I believe that was the 
name of the organization; ami if I'm not mistaken, 
Joan Bozer also served on that committee, and I belie 
she represented the League of Women Voters at that 
time. I'm not sltogether sure of that. 

And << 

There were others. Dr. Jerome Barto, who I think at 
that time had left the State University College and 
was then an employment executive of the New York 
Zelephone Company. 

Did the Advisery Committee meet on a number of 
occasions and receive expert information as to ways 
and means of desegvegating the Buffalo Schools? 

We did not receive any information at 811 from the 
School Department nor Mr. Lang. We were oriented aa 
to our mission by Dr. Manch at the first meeting, and 
he described the problem, and he stated that within 
the Board's policy at that time, which was that only 
blacks would be bused from their neighborhoods to 
white schools, not reversed, there «as a space problem] 
that a report was to be made to the Commissioner of 
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Education, and he sought our help in devising, means 


te further the Gesegregation of the Buffalo Pubiic 
Sehool System. 


THE COURT: What year is this? 
{ME WITNESS: 1967. In Augast of 1967, I 


believe, our first meeting was held. 
It may have been late July. 


BY WR. GRIFFIN: 


d 


Daa the Advisory Committee come forward with a report 
with reecemendations? 

Yes. Hach of the organizations there represented 
submitted their own proposals, and these proposals 
were discussed, and then those selected were ana 
into a final repert, and there were twenty-cight 
proposals which we submitted to Donald Lang and Dr. 
Manch. As I recall it, we went to Dr. Manch's office 
and gave him the final proposals, and they were in 
written form. 

When was that, whet ate? 


I believe it was inthe fall of 1967, perhaps Ostober 


or eround there. 
Now, we kave had among our material that Advisory 
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Committee report, is that correct? 
Yes, I believe there was the final report and that 
report submitcea vaslier by the Citizens Council on 
‘ Human Relations. 

Sie That was given to Dr. Manch, one of the defendants 
6 in.chie case, the Superintendent of Schools? 


7 A. Yea. 


8 ja. We Gon*’t find it right now, but we will have it to 
9 be introduced next week, that Advisory Committee ‘ 
10 report, is that right? 


lo TA I hope so. : 

12 1 what was done with the report and twenty-eight 

18 recommendations by the Superintendent of Schools? 
MoA Well, we first learned about it, as to what his own 


15 recommendations were to the Board of Education, in the 


16 regs. He never informed us dircotly what he had 

17 Gone with our recommendations, but as we reaé through 
18 his recommendations -- : 

19 |THE COURT: Sxeuse me. You said you had 
20 @ meeting «ith him? 

>) | UHR “IITNESSt Yes. 

2 |THE COURT: Was there a representative 

23 


number of your group there? 


ECS AY AY eT Aa LENT 
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Oh, yes. We went as @ group, 
and presented it, those who were 
present at the w+ tra, 
Was an oral _..«sertation made 
then? 

We gave him a written copy of 
our proposals. Of course, Donald | 
lang, the coordinator of Sntegration, 
had @ copy. There were many copies, 
and we gave the copy to Dr. Manch 
personally, directiy. If I'm not 
mistaken, Daniel Acker of SUILD 
was the Chairman ef the group, and 
he submitted it to Dr. Manch, «ho 
accepted it, thanked us for our 
services, and we had no comnunicati: 
with him after that until we read 


big own revommengations <-- 

Your Honor, I objesct to this, 
It is unnecessary and far removed 
hearsay. Se is tustifying ec to 
what he learned from the papers 


about a certain thing, Dr. Manch is 


PACZYNSK!, COURT REPORTER, 2237 Stony PoINT ROAD. GRAND ISLAND, New Youx 


eo 


‘ 


THS COURT: 


THE WITNESS: 


BY MR, GRIFFIN: 


@ This was an sdvisory committee that was brought into 
existence by Superintendent Manch eo that he could 
report on progress to the Comaisaioner of Sducation, 
is that correct? 

| Ae To have input from us as to additional means to 
Gesegregate the schools. 

Q. And would you tell us in a general way what some of 
the majoc recommendations were of the twenty-eight 


apecifics recommendations? 
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available to testify and teil us. 

Overruled. 

Of ali of the recommendatisns 
which we had mace, which numaber 
twenty-eight, I believe, Dr. Manch 
recommended one to the Board and 
that recommendation had to do with 
communicating with the City 
Comnission on Human Relations, 
forming a liaison with them to 
educate the people of Buffaio as to 
the need for the desegregation of 


schools, 
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I recall several. The use of vortable classrooms was 
one, the cross busing was another, a recruitment 
program, I believe, for minority teachers, and investi 
gation of the fantastic turnover of teachers in 

black schools, an educational park in cooperation with 
the suburbs, working with suburban communities to 
invite black students out to the suburbs, and many 
others, totaling twenty-eight. 0h, a principal pian, 
which we thought could be used immediately was to use 
pairing of schools to cause instant integration in 
all-black and all-white schools which were closely 
together geographically, such aa 4 and 34, 17 ano 56, 
16 and 30, 18 and 38. On the latter, I'm not quite 
clear. There were a number of schools that would have 
been able to do this with a minimm of busing, 
certainly no cross busing, and if grades 1 through 4 
were put in one school, and grades 5 through 8 in 
another, the all-white and all-black achools would be 
integrated when thet was done. 

Now, you said of the twenty-eight recomendations -- 
we will havs the report to offer later -- the only 
one that you learned of that the Superintendent 


recommended to the Board was that celative to some 
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about the Division of Human Relations or something 
like that? 

That is correct. 

Just so that it 12 clear, you did say that one of the 
recommendations wae the portable classrooms, and we 
have learned that at some later date or at sometime 
portable classrooms were installed, how did that coms 
about ? 

well, we protested D:. Mench's repo~t to the Board o” } 
Ecucation. ‘The Board of Education gave the Counci) 

an opportunity to be heard on all of its recommenda- 
tions and the reasons why we felt Dr. Mench's 
recommendations were adequate and Just would not 

do the job. ™t we .are not persuasive and the Board 
of Education generally followed Dr. Manch's recomenda 
tions, and certainly didn't adopt those that I have 
enumerated here that were in the report, and -- they 
didn’t adopt any <-~ I think they agreed on the one 
that Dr. Manch adopted. So we resigned, we had . 
resigned by the time we had the meeting with the Board 
of Education in protest, and we turned to Dr. Allen, 
after the report was sent in 1968 by the Board of 
Bducation saying what they were going to do for the 
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future, and we pointed cut to Dr. Allen that while 


the Middle School Program ~- I believe that «as in the 


-963 report -- was all right for ten years hence, 


there was nothing that the Board of Edusation was 


going to do at the moment, and we told Dr. Allen about 


the portable classroom idea, and sometime after our 


meeting, sometime after the Board of Edgucation recei 


ita report -- I'm sorry <~ published its recommenda- 


tions, and after we had comminicated with Dr. Allen, 


I received a call from Dunald Lang, and he told me 


that the Board of Education had received a letter 
from Dr. Allen asking what they wers going to do in 


the interim, pointing out that ih: program wae 


satisfactory perhaps long range, but what were they 


15 going to do in the interim. So the intorest in the 
16 portable classroons spparentiy had been revived becau 
17 of that. Donald Lang askec me to give hia the same 
18 information I had presented when I introduced the 

19 portable classroom idea, with respest to costs. end 
20 the cost estimates that I had came from Deney 

21 Builders, Ino., I believe, arc I had made the inquiry 


of them when I got the idea teaching at the University 


of Buffalo, because we were teaching in what was then | 
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1 @ cemporary building, and it was more than adequate 
2 fer educational needs, and that is how it got to be 


3 suggested. 

41% I just wanted to explain that situation. Now, lastly, 
r do you have the Model Cities application? 

6 |A Mo, I left it there on the bench, 

71@ Ie there a section in Exhibit 260 relative to the 


8 Model City application, which deals with the longevity 
9 in light of age, Gate of construction and condition, 
10 of a large number of the physical school buildings 

- 1) that serve the elementary school population of the 
12 City of Buffalo? 


13 |A I couldn't find it. 
All right. 
15 |A But I have been told that it exists in the Nodel 


~4 
r) 


16 Cities application, and in ny brief looking, I was 
17 unable to locate it. 
1s iG Zf such as section exists in Exhibit 260, it would be 


19 umer what section or part of the treatusnt? 
20 I have been umable to find it, Mr. Griffin. 
21 PR. GRIFFIN: All right, you may inquire. 
23 
23 
‘* : Py s 
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All right, that is all. 


REDIRECT EXAMINATION BY MR. GRIFFIN: 


Q. 
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I just noticed, Mr. Goldfarb, so we have it in the 
record, that in Paragraph 3A of the complaint it is 
@lieged that the individuel plaintiffs, and that 
would be George Arthur, Norman Goldfarb, “william and 
Wilhelmina P. Seales and John Medige ave parents of 
ohiidren attending public schools in Buffalo and 
Buffalo suburbs. I noticed that in the answer of the 
Gefendgant City they state they lack knowledge or 
information sufficient to forma belief. Are you 
able to tell us whether Mr. John Medige, the plaintiff 
herein, has children in the Buffalo Pubiie Schools? 
Yes, I believe he does. The last I knew, he had 
ohildren in Bennett High School and in the lower grade 
And Mr. and Mrs. Seales, are you able to state the 
situation es far as they're concerned? : 

they have one son. in Bennett, and one son in School 
22. , 

And the plaintiff George Arthur? 

George Arthur I believe has one child in the Buffalo 
Public School System today. 


11 


892 


Transcript of Proceedings, October 17, 1974. 
K. B. Clark, for Pitfs., Direct. 6 


(Plaintiffs’ Exnibits numbered 
297, 298, 299, inclusive and respec~ 


tively, marked for identification.) 


MR. SCHWARTS: Dr. Clark. 


RENNETRH Be CLARK (1? Pine Crest vrive, 


flastings-on-ludson, New York), a witness called by and in 


behalf of the Plaintiffs, having been first duly svorn, was 


examined and testified as follows: 


* 


DIRECY BXAMINATION BY MR. SCHUARTS 


MR. PANPIL: May it yiease the Court - - 


THE COURT: Yes, Nr. Panfil. 


MR. PANPIL: I had two witnesses who I had 


ready for this afternoon. I spoke 


with Mr. Schwartz and he has asked 


4f i couldn't present then at a tine 


when Mr. Griffin would be here to 


cross examine them because basically, 


their testimony will be on housing. _ 


2 would just like to know what the 


situation will be so I can call them 
at the first break and let them know. 

: * +f: u ae 7 
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THE COURT: Mr. Panfil, call them and iell 


MR. PANFIL: ‘Thank you, your Honor. 
MR. SCHWARTE: Thank you, your Honor, very much 


THE COURT: All right. 


BY MR. SCHWARTS: 
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them not to come this afternoon, but 


to stay in close touc::. 


De. Clark? 

Yes, sir. 

What ia your present occupation, Dr. Clark? 

I am Professor of Psychology. : 

Where do you teach? 

At the City College, the University of the City of 
Rew York. : 

What is your specialty within the area of payenoleest 
Social psychology. 

And in that context, in that work, do you deal with — 
e2z.ation and probleme of education and growth? 

Yes. Most of ny research in the field has been in 
the gomeral area of culture and personality, which 
includes education ac a very important part of the 
total culture. : o 


And you are also a mewher of the Board of Regents of | 
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the State of New York? 

I am a member of the SJoard of Regents of the state 

of New York and I am also president of the Metropolitan 
Applied Research Center in New York City. 

What kind ef work does the Metropolitan Applied Researc 
Center do? 

Research, analysis sn@ the use of social science 
research as an instrument in seeking to affect social 
changes. 

And much of this social chance relates to problems 

of discrinination? 

Discrimination in education, municipal services. 

And, Dr. Clark, how Long have you been a member of the 
Board of Regents? Is it about 1967 or '6@? 

Yes, about seven or eight years. I think I am in my 
eighth or ninth year. IT am not sure. 

How long a term is that, incidentally? 

My present term? 

Yes. 

I was first elected to fill out a five year tern. 

I see, 

And then when that term was up for some reason, the 


State Lecislature re-elacted me for a 15 year tern, 
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which I think is too lang. 

0 Se, in other words, you are going to be around for 
quite a while then in that capacity? 

a Wo. I think the law makes clear that at the age of 
seventy, you must retire and I think that is a very 
gocd law. 

a Yow, during the course of your werk, both as a 
psych‘logist, teacher and a member of the Board of 


Regents, ;ou have been concerned professionally and 


10 otke_wise with problems of school integration and 

” G@iscriminatien in the schools? 

2 ia Yes. Indirectly since 1940 and rather directly since 
% 1981. 


lf ig Okay. Could you tell us briefly but in es much 


16 detail as you think appropriate the kinds of things 

16 | thet you have been doing since 1940 in this area, 

17 the projects you have been involved in, studies you 

18 have done and other indications, other invelvanents 
19 that you have had. 

2 A Well, im 13940, my wife and I conducted some research 

a1 on the effects of prejudice. 

2 16 Racial prejudice? 

23 


a Racial p-ejudice, discrimination and segregation on 
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A Oh. well, since the hrovn decision, all of my 
professional and personal life, it seems to me, has 
been consumed Ly this issue. Lest year, Professor 
Murdahl invited me to collaborate with hin on an 
updating and revision of the American Dilemma and I 
started that. 

re I see, and you have indépendently of that writter a 
great many books in this field. I know Dark Ghetto 
and others. Through an oversight, I forgot to ask 
De. Clark fer a copy of his vita. I should like to 
ebtain one end submit it at the close of the case. 


Yow, Or. Clark, let me turn to the policies of the 


Board of Regents of the State of New York. Could 
you briefly surmarize for us what those policies 
are at this time? 


Yes. As of this time - ~ 


with respect to the igssue of integration of the 
schools. 


MP. PANFIL: May I, at thie time, your ilonor 


offer an objection. ‘fe have the 
policy statement of the Soard of 
Regents and it is more than extrenmel 


lengthy, in evidence, and I think it 
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is the best evidence and should stand 


THE COURT: I will consider that, certainly, 


Mx. Panfil, but I will overrule the 


objection and permit Dr. Clark to 


orally tell us what his impression 


ia of the Regents policy. 


THE WITNESS: 


The Pegents, - the Board of 


Regents of the State of New York has 


issued a series of policy statements 


on the matter of the positive educa- 


tional advantages of racially 


balanced schools. These policy state 


ments go as far back as, I think the 


late 1950's when the Chief Executive 


Officer was the late Commissioner 
James Allen. Before I was a member 


ef the Board of Regents, I worked 


with Commissioner Allen in preparing 


some of these earlier statements 


which the Regents adopted. Phe 


Regents has, ~ the Board of Regents 


has repeated such statements. If 


think the latest one was about two 
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years ayo when the then Governor 
Rockefeller made a challenge to the 
Board c£ Regents on the matter of 
busirg and publicly asked the Soard 
of Regents to reconsider its policy 
statem..its on this matter and at. the 
very next meeting, the Joard of 
Reagents reaffirmed its position on 
the advisability, the desirability, 
the edvcational imperative of 
racially desegregated schools. I 
don't think that particularly en- 
geared them to the ex-Governor, but 
it was, to my mind, one of the last 
clearly positive courageous acts of 


that august Board. 


BY MR. SCHWARTZ: 

Q Well, you say “one of the last” - - 
Well - - 

"Clearly cotrageous acts". 


Probably that was gratuitous. 


2 FPF Oo Pp 


Okay. Dr. Nyquist, in his testimony here, indicated 
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that there are some scurryings in the Soard on this 


issue and that the policy mignt indead be reconsidered| Ns 
Do you have any judgment or view about that? ) 
A Yes, i: ! 
MR. PANFIL: Your ilonor, if I may object at E 


this time to the witness announcing 
er offering an opinion here in our 
case right now. ' 
THE COURT: Mr. Schwarts, if we started 
to deal in speculations about what 
the Doard may or may not do, Mr. 
Clark, or Dr. Clark is a member end 


I am willing to listen to what the 


policy is now, but it osrtaialy is 


At A EARS OAC: NY Ae eye bm at 
ae be oy 4 Poe. < os 


Glearly specula*ion ebout what they 
may do a month from now and if they 
do something a month from now and 
this mecter is still open, we could 
certainly consider it. 
MR. SCUWARTE s Well, I am going to ask him if 
there had been any conversations re- 
specting any possible changes and 


whether views have been expressed. - 


Eona J. PACZYNSK!, Court ReeortTer, 2237 STONY FoIni RoAao, GRAND isLano, New Yor 


900 


K. B. Clark, for Pitfs., Direct. 18 


Have there been any meetings 


about it? 

’ MR. SCHWARTZ: Yes. T mean there was a meet- 

‘ ing this September and there have 

5 been other meetinas. 

6 | cH courT: Meetings at which the Soard 

7 met to reconsider this problem? 

8 | THE WITNESS: Meetings of the Hoard are not 

9 devoted to any single iten. 

10 | tHE COURT: I know that. 

11 | THE WITHESS: Yes, there have been meetings 

12 in which this matter has been dis- 

13 cussed, yes. 

14 | THE COURT: On the agenda, right? 

15 | TRE WITNESS: Yes. I am not sure whether - - 

16 | THE COURT: In other words, Or. Clark, it 
A 17 seems to me that we have a policy 

18 statement now which is important to 

19 know and understand. I realize in 
: 20 any body whether it is the Joard of 

21 Regents or the City Council that 

22 


from time to time everything is being 


veviewed. You know, members may sit 
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down over coffee or over dinner or 


meet privately and say “Well, we ough 


to reconsider this or reconsider tha 


but if, in a situation like this, 


we consider, we hear all of that, 


Number one, we would never end, and 


actually a lot of these things may 


never come to pass, so, Mr. Schwartz, 


I do not think it is of any moment 


here what the Regents might do in 


the future. We have the policy state 


ment. 


Just that Dr. Nyquist raised it 


in his testimony that he would have 


to take that into account. 


If there is something which is 


on the agenda now and you think it is 


impertant to bring ont, we will 


listen to that. 


BY MR. 


SCHWART2 : 


Q Well, this matter is on the agenda for the October 


meeting, is it not? 
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Yes, it certainly is, yes. In fact, it was on the 
agenda for the September meeting, but the report 
was not ready. 
THE COURT: Is there a motion by some member 
pending or is this in the nature of 
further atudy or is there some defi- 
nite resolution there? 
THE WITNESS: There was a resolution, your 
Honor, and I am not sure whether it 
was the .une neetipg or the July- 
August meeting, but there was a 
resolution for a reconsideration of 
the past 1scial baiance policies of 
the Board of Regents and that 
resolution passed and a comaittee 
was set up for the purpose of re- 


considering or re-examining. 


BY MR. SCHWARTZ: 

Q Se that at the present time on the agenda of the 
next meeting, the possible reconsideration of this 
policy will be considered. 


A That is not quite accurate, Mr. Schwarts. 
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Exactly how? 


At the present time, there wiil be a report - - 


Yes. 


0 
Fr © FPF ® 


Prom the comaittee that was set up for the purpose 
B of re-examining and reconsidering. 

Has that report been filed yet? 

Ne. 

So you don't know the contents of it? 


I do net know the contents of it, no. 


@ 
eo F @ PF © 


Okay. Mow, Dr. Clark, Commissioner Nyquist has bcen 
11 Commissioner of Education during moet of your tenure 
12 om the Seard, ien’t that correct? 


4s61@ fo, 19687 

18 JA No. He has been Commissioner of Education only during 

16 the last two yeers. 

% X think he tock office in ‘69, when Commissioner Allen 
sin t® Washington. 

A Did Coumissiceer Allen go to Washington in '69? 


a Yes, he 41d. 


TRE COURT: Time goes by. 
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1/Q He was the first Commissioner of Education? 
2 | THE COURT: 1969? 
3 | MR. SCHAARTZ: In the nixon Administration, he 
4 Was promoted. 
§ | THE COURT: Wnen dic you become a member? 
6 | THE WiTWwESS: "66 or ‘€7. 
7 | MR. SCHWARTS: Yes. 
g | THE WITNESS: : Gee, that is really surprising. 
9 |MR. SCHWARTE: < know this because I have 
10 talked to Dr. Allen over the years. 
11 | THE COURT: Dr. Allen, - you came on in 
12 He tli 
13 |THE WITNESS: . T amClark , Or. Clark. 
14 |THE COURT: You are Dr. Clark, but I mean 
15 Dr. Allen was there until 1969? 
1g |THE WITNESS: ‘69, yes. 
17 |THE COURT: And since that time, Commissione 
18 atyquist. All right, Mr. Schwarts. 
19 
29 |BY HR. SCHWARTZ: 
21 |¢ Thank you, and during that time, aave the Board of 
22 Regents been concerned about the pace of integration 


23 in the schools of Suffalo? 
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Not as much as I have been. 

Q Has the Board of Regents expressed an opinion to 
Dr. Nyquist; have they discussed it with Dr. Nyquist 
have you discussed it with Dr. Nyquist in your 
capacity as a Regent? 

A Mr. Schwartz, I think it is important to make a 
distinction between the two parts of your question. 

Q Okay. 


A I have been concerned. I have raised it. I have 


10 @iscussed it with my colleaques on the Board of 

il Regents and in the meetings of the Beard of Regents 
ie I have discussed it with the Commissioner. I hava 
13 aseiduously refused to discuss it with the Commissions 
14 outside of the meetings and I think that is a very 
15 important peint in - - 

16 1g Okay. 

Win ferms of maybe my overliteral interpretation of the 
18 right of the Comeissioner to independent actien in 
19 his quasi-judicial role, so I absolutely refused, 
20 even in joking, to talk with the Commissioner about 
21 this very important issue outside of the actual 

22 meetings of the Board of Ragents. Now, if it ia 

23 clear that most of these discussions have been at 
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my irritating initiative and have not been the 


spontaneous concern of my colleagues on the soard 
then I can answer your question affirmatively. 
Yes. well, have you expressed concern to Dr. Nyquist 
at these meetings? 
Over and over and over again to the point where I 
have irritated my colleagues and irritated, - and, 
you know, made a nuisance of myself and I think the 
record if terms of my correspondence with the 
Commissioner and with my colleagues, copies of which 
XY have sent to my colleagves are clear on that matter. 
What have you said to him, specifically, if you will 
tell us? 
That we are permitting local School Boards to defy 
the Constitution of the United States, the laws of 
the State and the directives of the Comuissioner wit 
impunity. I have said that aside from the issue of 
racial segregation there is this very important issu 
of the defiance of law. You know, a breakdown in | 
the respect for law and that as the highest education 
governmental body, we shovwld not and must not permit | 
that to happen and the response generally is that I am 


not particularly realistic. 
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i Q Could you be a littie more specific about Dr. Nyquist’ 
2 response slaborating what you think he meant by that 
3 and what he actually said? 
fia I really don't know what he meant. by that and I 
& dicn't say he said that. 
6 | THE COURT: Wait o mincte, excuse me, ‘“r. 
7 Schwartz. | 
8 | wm. PANFIL: We are going into an area of | 
9 hearsay, your Honor, where the 
10 witness is going to be asked = - 
ll | tHe CouRT: wr. Schwarts, if this is in- 
12 portant, it seems to me that we have 
ts the recorde of the Regents, which 
i4 you could, - the minutes, end I think 
16 : that is what is important here. 
16 | MR. SCHWARTZ: We don't have minutes of the 
17 Board of Regents. 

| 18 |THE COURT: You could certainly sake thes 

| 19 availaple very simply. 
20 |MR. SCHWARTS: Mot of discussions, your Honor, 
21 I don't even know that these things 
22 exist, and the Board of Regents, - 
23 


We have minutes of the Zoard of 
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Bducation of the City of Buffalo. 


THE COURT: I am sure the Regents would 


keep records of their meetings like 


any other group, don't they? 


| 
5 | rue wrrness: No, your Honor. 
6 | THE couRT: They don't? 
7 | THE WITNESS: The official minutes of the 35c0a 
8 | of Regenta consists only of the 
9 official actions taken in the public 
10 meetings. They do not. consist of 
il the discuzsions which occur ia so- | 
2 called committee of the whole. 
13° | THE COURT: Very wall. 
14 | MR. PANFIL: The only thing is, your Honor, 
15 I would like to lay a blanket objec- 
16 | tien with ragard to the opinions and 
17 | conclusions or state of mind of other 
18 members of the Board. 
19 | THE CouRT: I think what we ought to hear is 
20 only the conversations at the meeting 
Zi that you sam recall and I think, as 


fer as if time is important here, tha 


we ought to have the time spelied out 
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re 


as carefully as possible. 


Mr. Sehwarts. 


BY MR. SCHWARTE: 


Q Yes. Now, in these conversations with Dr. Nyquist, 
can yOu recall any ene in particular and what he said 
to you and what you said te him about this issue? 

A Well - - 

0 For example, when was the most recent time you spoke 
to him about this at a meeting? 

A I think two matings ago. 

a Which would be when? 

THE COURT: Or about when? 

BY MR. SCHWARTS: 

Q Or about: when? 


A 


We have, ~ we don't have, ~ the one month in which 
we don't have a meeting is August and I think that at 
the July-August meeting was one of the more intense 
discussions of this matter. Now, in the September 
meeting, we discussed the question of the revert that 
was supposed to be ready for us from that committee 
at that time and all we discussed at that time was 


that it was not ready. 
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Now, in the prior meeting, there was a disturbing 


And can you tell us about that discv«ion? 


A Yes. I must tell you because I am under oath, the 


thing that was most disturbing about that discussion 


was the fact that the majority of my colleagues on 


the Board of Regents felt that it was desirable and 


that it was not at all improper to ask the Comaissione 


to withheld any attempt at enforcement of «xisting 


erders and to refuse to grant any further ordere until 


such time as the report of the Committee that was 


appointed to re-examine the policy statements 


reported. 


MR, PANPIL: 


THE WITNESS: 
THE COURT: 
THE WITHESS: 


THE COURT: 


Your Honer, within the area, - 
excuse me, Dr. Clark. I hate to 
interrupt you, but we are in the 
area of what was felt by a majority 
of his colleagues. 

No, this was voted. 

That was voted? 

That was voted. 


All right e 
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THE WITNESS: I can speak for myself. 1 was 
vehement in my opposition to this. 


I respect my colleagues, but I 


‘ stated as intensely as I could that 

5 this was an invasien of the guasi-~ 

6 judicial powers of the Com=aissioner. 
‘ I reminded the Chancellor that in ay 
8 vehement opposition of the Commission 
9 er's order on the District 18 matter 
10 in New York City, I waited until he 

1h had given the order, until I read it 
12 and then I raised the question of my 
13 personal judgment that this was in 

u contradiction or inconsistent with 
18 our existing policy statements and 

16 I reminded the Chancellor that at 

17 that time when I wanted to discuss 

18 the consistency of the Comnissioner's| 
19 order in District 18 with existing 

20 Regents policy statements, the 

21 Chancellor said to me that that was 
22 improper an@é he said to me that the 
23 Comaissioner's directives could not 
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be discussed even. In that July 
meeting, when the issue of the Soard 
of Regents asking the Commissioner 
not to enferce axisting orders or not 
to give any new orders, I said to ny 
colleagues and to the Chancellor, 
“Thie I consider bordering on a to- 
tally wmnacceptable interference with 
the quasi-judicial role’, but as 
usual, I got nowhere. 

Pxcuse me, Mr. Clark. You speak 
o£ the Chancellor. will you explain 


for us, please, who the Chancellor 


4s and what his functieon is with the 


Board of Regents? 


The Chancellor is somewhat like 
the Chairman of the Board and he is 
@lected by the Regents and he preside 
over the meetings. Ue has the power 
of making the kinds of decisions 
which I just stated. He has the 
power of making nominations, not 


nominations, - appointments to the 
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committeos of the Board. He is 
generally elected because of respect 
and the present Chancellor is Lighly 


respected, a highly respected person. 


THE COURT: Can you tell us who he is, 
please? 
THE WITNESS: Joseph McGovern. He ig a lawyer 


BY MR. 


Q 


Eona 


practicing in New York City. 


| 
SCHWARTZ: | 
Could I take you back beyond that to cenversations 
or discussions had with Commissioner Nyquist by the 
Beard of Regents relating to the pace of integration, 
particularly in Buffalo? Can you recall a specific 
meeting within a period of months or a year when you 
or another Regent raieed thet question with Or. 
Nyquist? 
Mr. Schwartz, X have, - I raised that question with 
my colleagues and the Commissioner so often that if 
I were someone else looking at me in my relationship 
with my colleagues, I would say "ad nausium’. 
Can you tell us - - 


I raised it all the time and I write it and I say, 
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1 “Look, we cannot afford to be a laughing stock’. 
21-6 Then can you tell us if you remember, any specific 
. 3 | time when Dr. iyjuist soecifically responded to that 

4 at a meeting of the Board of Pagents and what, as clos 
5 @s you can recall, he said? 
6 |A i can't pull out any specific times because, you know, 

, q wo are involved in this discussion all the time, as 
8 far a3 I am concerned. I sometimes want to get the 
9 record, - get it on the record so I will be irritating 
10 by putting it in writing, you know, and I will write 
li long letters to the Commissioner. I will send copies 
12 to my colleagues and occasionally, I will get a 
18 response. 
14 |THE COURT: Excuse me, Dr. Clark. Ne are con 

an 15 cerned here in this case with the 

16 Buffalo problem. Did you write to 
17 him or the Regents about the Buffalo 
18 problem in particular? 
19 |THE WITNESS: I, - I, - in many of my corres- 
20 pondence, I sometimes listed all of 


the directives that were being ignored 
and always high on the list would be 


SBuffale. In fact, Buffalo - - 
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Could you be more specific or 
concrete about what you said about 
Buffalo and what the response was? 

Your Honor, to the extent, - I 
cen be specific to this extent that 
I many times mentioned Buffalo as a 
long Standing and probably the 
longest standing example of a 
Commissioner's directive being defied 
starting with Commissioner Allen. 

I recall saying this. I do not recal 
at any time talking about Buffalo 
alone. 

I see. The matter of Yerby 
against Dixon, as I recall, that was - 

Yerby Dixon vs. the Commissioner 

Yerby Dixon, I am sorry. As I 
recall, that came down as a ruling 
before you came on the Board. Can A 


you remember any discussion about tha 


and the implementation of the direc- 


tive there of the Regents te the Boar 


in Buffalo, specifically? 
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14 


THE WITNESS: 


MR. SCHWARTZ: 


THE WITNESS: 


THE DURE: 


MR. SCUWARTS : 


THE WITNESS: 


I recall even before I was a 
member of the Board talking with 
Commissioner Allen anout that, sharin 
with him my impressions on visits to 
Buffalo and diacussions with Superin- 
tendent Manch and tnis goes back ten, 
twelve years. 

1965. 

And getting from Commissioner 
Allen his topreasions of the diffi- 
culty of the Buffalo situation and 
also getting from hir impressions 
that it has to be pursued, you see. 

Mr. Schwarts, if you have more 
definite information, as you see, 
that is what I would like to bring 
out, rather than the general - - 

I am trying to get a response 
from Or. Nyquist, but let me indicate 
let me ask you if you recall Exnibit 
297 which is a statement by you to 
the Board of Regents dated September 
17, 1973? 


Yes, 
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BY MR. SCHWARTZ: 


2 
Q And this was a statement growing primarily out of 
3 
the New York City situation, is that correct? 
4 
A Right. 
5 


And in this statement in which you were concerned 
about his ruling, you stated the following, isn't 
this correct, ‘The Commissioner in handing down this 
ruling probably took into account the fact that his 
prior orders to such communities as Buffalo and 
Hewburg for the development and implementation of 
serious systematic school desegregation plans were 
ignored with impunity"? 

Right. 
"In any event, Commissioner Nyquistims failed to use hi 


powers or to explore the extent of his powers as 


Commissioner to deal affirmatively with these and 


similar acts of deliberate defiance of earlier desegre 


tion orders". You wrote “hat as a member of the 


Board of Regents? 


I wrote that as a member of the Board of Regents. [ 


distributed it to my colleagues and I asked that it 


be used as a basis for a series of realistic discuss 


of a matter of defiance of law. 
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MR. SCHWARTS: I would like to offer this. 
MR. PANFIL: No cojection, your Honor. 
THE COURT: No objection. Mark 297 in 


evidence, please. 


(Plaintiffs' Exhibit Number 297 


received in evidence.) 


BY MR. SCHWARTZ: 

Q Now, Dr. Clark, I show you Exhibit 298. That is a 
report by Dr. Nyquist to the soard of Regents respec- 
ting the state of his integratior efforts in the 
State of New York, is that correct? 

A Yes. 

Q And was that sent to you by Dr. Nyquist in your 


capacity as a member of the Board of Regents? 


A. Yes, 
Q Now, Dr. Clark, does this contain a page relating 


to the efforts respecting the City cf Buffalo? 


A Yes, it does. 
Q Okay, and this was sent to you from Dr. Nyquist? 
A Yes, it was. 


It contains also informaticn about efforts in other 
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Places like iuntington, Lackawanna and the like, is 
that correct? 

Absolutely. 

Now, in this document relating to the repor® on the 
City of Buffalo, I should like to read to you and 

get your reaction to the following, "On April 6, 1972, 
the foard of Education of 3uffalo was informed by « 
Commissioner Ewald Nyquist that members of the State 
Zducation Department staff were to work with Buffalo 
School Officials to develop an appropriate desegrega- 
tion plan for the school district. ‘This action was 
taken because of the consistent failure of the joard 


to develop and implement a plan of its own’. 


THE COURT: | Mr. Schwartz. 
SCHWARTS: Yes. 


THE COURT: Just. read a little slower, 


please. 


SCHWARTS : “the plan which was prepared 


by State Education Department 
personnel was submitted to the 
Buffalo Board on November 15, 1972 


with a request that by January 3, 


1973, the Board's reactions and 
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suggestions be sent to the Conmissio 
er. Subsequently, the Joard of 
Education, in various responses to 
the Commissioner and Dr. Thomas 
Sheldon, Deputy Commissioner, re- 
jected the plan in its entirety and 
more or less closed the coor cn any 
cconerative effort. In regard to 
further discussion of the State 
Sducation Vepartment Plan, Board 
President Murphy stated to Dr. Shelido 
that", quote “If your discussion 
with us should, in any way involve 
forced busing then, in view of the 
attitudes of a majority of the Board, 
there would he no point te such a 
discussion.“ 

“Although a meeting was eventu- 
ally held between Dr. Sheldon and 
Board members, the Hoard’s reaction 
remained negative. secause of this 
impasse, the Commissioner was left 


no alternative but to order the 


1 
2 
3 
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Buffalo Board of Education to imple- 
ment a plan of desegregation prepared 
by the State Education Department. 
Accordingiy, on August 2, the Divisi 
of Intercultural Relations submitted 
to the Deputy Commissioner two \ 
coples of a draft of « show cause 
oréer for desegregation of the Buf fal 
Schools. The order is currently in 
office of counsel. It embodies the 
esrential elements of the study 
prepared by our stafZ in 1972. Mean- 
while, Regent Genrich has been making 
an attempt to obtain cooperation of 
the Buffalo Boerd of Education.* 

Now, was thie report ever dis- 
cussed specifically at a meating of 


the Board te your recollection? 


THE WITNESS: Yes, 

BY MR. SCHWARTS: 

9 With respect to Buffalo, if you recall. 

LY Well, the report in ganeral was discussed. I don't 


recall that Buffalo was isolated. 
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Gkay. 1 should like te intro- 
duce 299 in evidence. 

No objection. 

Mr. Panfil, any objection to 
298? 

No, your Honor. This is another 
letter? 

No, no. It is a report by 
Dr. Nyquist. 

I have no objection. 

All right. No objection. 298 


may be received. 


(Pleintiffs' Exhibit Number 298 


received in evidence.) 


I show you also a letter from Dr. Nyquist to you 


dated October 23, 1973 in which he discusses the 


New York City matter, is that correct? 


I am sorry. 


Yes. It de in response to a letter of yours, 


apparently? 


Let me see it. 
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. | A Yes. 


| Q And in that, - and this is a copy of the letter 


that you received and turned over to us? 


A Right. 
& 0 And in that letter, he refers to schools in the rest 
‘ of the State, doesn't he, at the bottom? 
7 A Yes. 
8 | MR. SCHWARTS: I should like to introduce this 


in evidence. 


PANFIL: Is that 299? One minute, your 


Honor. No objection, your Honor. 


(Plaintiffs' Exhibit Number 299 


received in evidence.) 


SCUWARTS : 


Now, Dr. Clark, to conclude, could you tell us 


on the basis of your experience as an educator, as 


a psychologist and as a member of the Board of 


Regents, what is the impact of racial integration 


on children attending racially isolated schools? 


i think devastating, damaging. 


Could you tell us in what way? 
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A In the case of the black children, the most concrete 


2 manifestation, of course, is low achievement. It 

3 reinfoces low velf-esteen, awareness or the institu- 
4 tionalization of the rejection, you know, in the 

5 larger society and the need that all human beings 

6 have to compensate for a sense of rejection, a sense 
7 of personal inadequacy by a variety of what I might 
8 feel and call compensatory devices. That is, you 

9 know, smoke screen detections of ego such as 

10 aggression, hostility, escape, not reing sure that 
il the society's rejection is not justified and constant 
12 ly testing this by sometimes self destructive action 
13 and all too infrequently positive overcompensatory 


defiance of the society's rejaction ofthem. It is 
fairly obvious, the detrimental effect on the victims 
What is not so obvious to me may be more insidious 
are the detrimental effects on the privileged. 

In this case, the white children? 

The white children, whe, by virtue of the institu- 
tionalization of raciam in the segregated schools 
have unrealistic views of their own power. They do 
believe that by the virtue of accident of skin 


color, they have the right to be cruel and throw 
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rocks, you know, fight. The society is not only 
teach.ng them, but reinforcing cruelty. Some of 
these children are guilty, feel guilty about it and 
react in their guilt by rebelling against their 
parents and other authority figures. Most of them 
acquiesce. Most of them accept the lessons of segre- 
gated schools and segregated society and perpetuate 
it. To me, this is built-in immorality. You know, 
this is establishing the base for the Watergate 

type mentality by having schools that should be 
institutions to liberate human beings, you know, to 
free them from petit constricting parochialians, 
having them be the very instruments to reinforced 
tribalisms, barbarities, cruelties, and my argument 
with my colleagues on the Board of Regents is that 
we have left this matter to the Courts to deal with 
when we, as educators, have defaulted and we have 
come inte the courts as advocates for the perpetuatio 
of cruelty rather than going beyond the courts and 


saying if the society is to be morally more stabili 


e 


we have to start with us, we have to start with the 


schoole, and I admit, your. Honor, that we 4on't win 


pepularity contests that way, you know. I admit that 
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when my colleagues say either directly or indirectly 
to me that I am being unrealistic that they may be 
right if you judge realism by referendun, but I don't 
knew that that is the responsibility of people who 
are charged with that awesome role of governing 
education that we should be realistic. I think that 
we should help a seciety that is suffering from too 


much realism to be mare humane. 


MR. SCHWARTZ: Thank you, Dr. Clark. Your 
witness. 
THE COURT: Before the cress examination, 


Dr. Clark, you have come to certain 
conclusions here and this is based 
upon many factors including your own 
experience and studies. Could you 
refer us, please, to specifically, - 
to studies which either you have been 
involved in or others who are knowl- 
edgeable in the field here that have 
made, - can you give us some examples 
of some studies which bear out your 
conclusions? 


THE WITNESS: I am a little embarrassed, your 
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CROSS EXAMINATION BY MR. PANFIL: 


Q I am your lawyer, Doctor. Doctor, could you tell us 

A. My friends alw@ys said I was a schizophrenic. 
Pardon? 
I just #214 my friends always suggested I was somewhat 
echigzephrenic, 
You lost me already, Doctor. 
Spiendia. 
I see. Ys the Board of Regents a continuing organiag- 
tion, Doctor, or does it have @ reorganization 
meeting periodisaily? 
Do you mean in terms of officers and committees? 
Yee. 
I am not too clear about that. I thought a colleague 
of mine who, - Regent Genrich was here. He is gone, 
I think. 
Let me ask -- I am not too clear really. The rules 
and regulations of the Board of Regents are really 
subject to the members of the Board and oh, here ia 
Regent Genrich, and the first five years, the first 
three or four years I was on the Board of Regents 
it seemed to me that onse we elected a Chancelior 


and demonstrated by our election of the Chancellor our 
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behavicr in every profession except laa. 


Yes. Docto a, Puarmacists, sus veyors 


Yr + 


Absolutely. Yovl name any profeusion that is licensed 


of the Boara of iegents to see that minimus ethical 
and moral standards are maintained, 
Q wnat about -- 


a. I really don't see how our colleagues aho have that 


responsibility can do it but they really are the 


work horses of the Board of Regents. 


; Q I see. «hat about the problem with regard to the 
eG@ucational program of the atate speoificaliy saaide 
from integration and segregation, what other mattera 
@o you deal with? 

A. Tne Board of Regents in terms of statute and tradition 


by the state of New York}k ana it Ls the responsibility 
is charged with what I think 1s the impossible | 


| 

| 

: 
responsibility of maintaining standards and quality 
in education in every educational institution in the 

| State, puclic, private, parochial, elementary, 

| secondary, collegiate, graduate, professional, 

@ I see. 

A. 


And proprietary thingg. You know, we ought not ever 


to look at what ve are charged with because we would 
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all resign. 
@ And these are the things that come up at your meetings 
A. No, they don't all come up at the meetings because 


they are delegated to committees or to staff. the 
things that are likely to come up at meetings are 
those things in whieh there are problems. I mean, 
mow, we are required to take certain actions. Por 
example, &11 chartering actions go first to committees 
the appropriate canmittee, whether it be elementary 

| and secondary or the higher and profeassional and shen 

| they come to the committee of the whole and we take 

| action on granting the charters, the disciplinary 
committee or the comnittee on discipline brings ite 
finéings to the committee of the whole and the 
Committee of the whole respemad. It is rare for the 


Regents a8 a whole ever to overrule one of its 


committees, 


It is very rare, 


Dector, Go you view this area of integration, this 


problem of segregation in the achools as one primarily 


of education or is it ancillary to your primary 


Guties? 


I am sorry. 


I don't understand the question. 


Well, the Board of Regents when it comes to education 
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is basically concerned with the teaching of the 

three R's, let me say, veading, writing, arithmetic 
and standard dirciplines in education, isn't this so? 
Are you saying that the responsibility of the Board 
of Regents should be restricted to -- 

No. I am asking you your concept, Doctor, the 
diavemination of education as charged to the Board of 
Regents under the Statutes of the State of New York, 
Goes that include the concept here of preventing 
segregation in the schools, or is this -- 

I don't think there is any question about it. 

You don't think there 1s any question about it? 

That the Board of Regents is the body charged with the 
responsibility of governance of education in the 
State and there 1s no question that part of that 
responsibility has to te to see that lawa related to 
education are not defied. 

Well now, we talked about, or I*’ve heard you speak 
on direct examination about defiance of the lawa of 
the State and the laws of the Constitution, 

Yes. 

And the directives of the Commissioner of Education. 


Would you just expand on that a little bit for me? 


931 


K. B. Clark, for Pitfs., Cross. 


1 What are the laws of the State that you feel have 

2 been defiled? 

3 - Well, one of the things I found out when I was doing 
4 the research for the Brown decision cases in 1950, 

5 "51, 1s thet Mew York State had laws prohibiting 

6 segregation in public education as early as 1641. 

1 I was shocked. Before emancipation, New York State 
8 had non-public school segregation lawe, The argument 
9 ahich I used to irritate my colleagues with most, 

10 I gueas, is the Brown decision. 

11 | Q I see. 

12 | A. I say the Brown decizion, its letter and its spirit 
18 we cannot see defied with impunity. 


441Q@ So there we are talking about the Constitution, are 
15 we not? 

16 | A. I think that is very important. 

Wwe I ao too. 


18 | A. Oh. 


19 1@ I was just asking you with regard to any specific 
20 laws of the State of New York, Doctor, 

21 | A. The laws of New York State, as I understard them, 
wa prohibit segregated schools. 

- 6 I see, but, Doctor -- 
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A. Anaé certainly the laws of New York “tate cannot 
contradict the United State. Constitutica. 


I a@ree with you on that, vJocts:. Is it possible 


& 


the laws of New York Ctate may go @ little farthe-s 
chan required cy tne Constitution’ 

A. Positively. 

| Qe Positively they do, do they not’ Doctor, there are 


two appendices in Exhibit 23. would you take a look 


| 

| at them, please. One appears as Appendix A at 
Page 477, and that is a policy statement by the Board 
of Regente dated in 1967. 

Yes. 


Now, that is followed on Page 497 by another policy 


statement of the Board of Regents. Do you see that’ 
Yes. 
Dated in 19657 


Yes. 


Are theve others, Doctor? 
I thought there were about four or five. 
om I see. Are theve the only two we can pinpoint at 
this time? 


I would not trust my memory but it does seem to me 


as if, and I think in one of the letters I sent to my 
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i colleagues I probably anidely said that I thought 

2 that the past policy statements of lieu of enforcement 
£1 This ia what I am getting at, Doctor, What did you 

4 teil the Commissioner to do? What had to be enforced? 
5 Is it what is contained in those two policy statements 


6 | A Obviously I haven't read these policy statements in 
7 that time since you have given them to me, 

8 | @ I see. 

9 A Mr. Attorney, a11 I keep saying to the Commissioner 
10 is "Look, if you give a directive, the least you can 
11 do is to see that the directive is not flaunted, not 
12 ignored «with impunity. It would be better not to 

13 give the directive", and it seems to me that is very 
14 simple. 

15 I see, Doctor. 

16 Particularly if we are concerned with @ society of 
17 law. 

18 One more thing. You talked about a quasi judicial 
19 powers of the Commissioner? 

20 Yes. 

21 Would you tell me what that concept is in your mind? 
22 I have often wondered, Aw I read the law on the 


Be matter of the powers of the Commissioner, end believe 
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me, I keep reading it over and over again particularly 
when the Commisstone: givea a directive that I don't 
dike. I #0 to *he laws and I read them and reread 
them and here is what I found, that it 1s a fact that 
the Commissioner is appointed by the Board of Regents. 
He servea at the pleasure of the Board of Regents. 

At anytime «shen the Regents believe that the Commiasion- 
éer's actions are not consistent with their policies 
as they interpret tnem, - he has no contract, - the 
Regenta can have &@ meeting and vote that the position 
of Commissioner ia vacant, you know, emi set up a 
search committee for another Cormiagioner. 

Thank you, Doctor 

However, the law is clear that there are certain 
duties and responsbilities and authority which the 
Commissioner, once the Regents elest him, has and 

can exercise independent of the Regents or its action, 
Now, I don't know whether this is wise or not, but 
thig ia the law and that in, - iaterestingly enough, 
you could interpret the laws governing the authority 
and power of the Conmixsasioner to say that even courts 
are restricted in terms of the extent to which the 


Commissioner's Girectivea on educational matters, 
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certain educational matters, are reviewable; that it 

has to be demonstrated thet the Commissioner waa 

arbitrary or capricious which I assume is easy or 
difficult to demonstrate, but he haw certain indepen- 
dent powers and authority and the limit of his 
independence, as I see it in these areas only in 
terms of the Commissioner's decision that in the 
exercise of his independent powers they didn't like 
it a sufficient number of times to say "Okay, we have 
to get another Commissioner", 

Q@ I see, 

THE COURT: Dr. Clark, could you give us 
Some exaiaples of where the Comnis- 
sioner oan exercise his powers 
independently of the Board? 

THE AITNESS: On all matters of appeal. 

Por example, what I am getting 

at ig a problem comes te the Board, 

a teacher, for example, is fired by 

@ School Board or something. 

Yes. 

He takes that up on his appeal 


and he rules on it? 
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1 | THE WITNESS: That's ri 
# 2 overrule Lz 
3 | THS COURT: I wee, 
4 | THE WITNESS: On the District 18 thing, for 
5 example, 
6 | THE COURT: Let's say in strictiy au 
ina 7 educational situation where a 
8 particular echool beard dees not 
3 come up to the mark ag far aa 
10 providing certain programs, then 
: 11 the Commissioner would have a 
? 12 | hearing and he would rule on that? 
18 |THE WITNESS: ight. 
14 |THE Court; Ang that would be up to nim 
15 to make a judgment? 
16 |THE ~T%, t Absolutely. 
17 |THE COURT: whether they have or they 


. : 18 haven't? 
19 |THE WITNESS: Absolutely, and whichever: ai 
ms 20 won or iost coula not say "Now we 
2) are going to the Board of Regenta 
- 22 | and get ths Commissioner reversed", 
Py 23 - COURT: I see. Under certain ciroumstr pee 
j 4 + * 
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1 standards ana the Commissione: would 
2 be expected to rollow your policy 
3 Gdivectives? 


4 | THE VITNES 


a“ 
A 


: Right, and in those areas 


5 de not think he hag autonomy. 


6 | ™?,. PANFIL; Very well, 

7 | THE WITNESS: He would have autonomy only 
8 aa <= 

9 | THE COURT: I suppose he has discretion 
10 within the guidelines. 

11 | THE WITNESS: Rignt. He is subject. 

12 | THE COUFT: He can only go so far one way 
13 or the other? 

14 |THE WITNESS: Right. 


15 | BY MR. PANFIL: 
16 iQ At your meetings do you have somebody take minutes? 
7 A. Not at the important ones. 
8B Ig Well, is there an official report of the minutes or 


19 proceedings of the Board of Education similar to the 


20 Common Council of the City of Buffalo, 
21 la. Perfunutory. Those minutes fulfill the requirements 
22 


of the law only. 


23 Q Where would we find thew? 
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In the secretary'a office. They are printed. we get 
periodically the printed version of the official 
pecfunctory mirates ahich would be a aaste of time 
for you to read, 

a Are these the education department reports or the 
State Department reports‘ 

A. These are the official chartering actions. These are 
the things that we have to do by law and the minutes 
must show that we did them. 

MR. PANFIL: Thank you, Doctor. I have no 

further questions, your Honor. 

THE COURT: Mr. Gregory. Nr. Gregory, 

Dr. Clark, ig the attorney for the 

City of Buffalo. Do you have any 


questions, Mr. Gregory? 


MR. GREGORY: Ave we going to continue? 

= COURT: Piease. 

MR. GREGORY: Are we going to continue right 
on through? 

ie COURT: Do you want te take a short 

i break? 

a GREGORY: I would like to fer @ moment. 

le: SCHWARTZ: If I may, Dr. Clark has a 
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1:00 o'clock plane, if we could 
conclude the cross examination then 
we could break at that point because 
we didn't start that early because 
of Di. Clark's plane. 

THE COURT: Mr. Gregory, does it make any 


difference? 


7 
g | MR. GREGORY: I don't suppose so. 
9 | THE COURT: I think it might be just as 


10 well that we continue. Mr. Gregory 
ll is the attorney for the Buffalo 

12 School Board and the Conmon Council 
13 of the City of Buffalo. 

14 

15 | CROSS EXAMINATION BY MR. GREGORY: 

16 |Q Good morning, Dr. Ciark. 

17 | A, Good morning. 

18 |@ Dr. Clark, let me start off by asking you what is 

19 your, - in your capacity, what in your capacity as a 

20 Regent of the State of New York is your personal 

21 experience and knowledge of the Buffalo Fublic School 
22 System? 


My personal experience and knowledge of the Buffalo 
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Public Sehool System precedes my election to the 
Board of Regents ten, twelve years, maybe more, I 
really have lost track of the time, but I used to 
be invited to come up to Buffalo and to lock at the 


schools and talk to School Board members. 


MR. SCHWARTZ: I am not sure that that questi 


“What 1a your knowledge" ia a very 


apecific queation. 


TRE COURT: The Doctor was able to answer 


it so I will overrule the objection. 


BY MR. GREGORY: 


A. 


In other words, what I am trying to get out and have 
in the record here ia relative to your conversations 
with Mr. Schwartz earlier thia morning how these 
conversations can be specifically pointed to the 
City of Buffalo's educational syatem, 

Have I been concerned or involved or have had discus 
Sions about the Buffalo School System? 

Yes. 

Yes, I have many, many times. 

Have you reviewed reports relative to the Buffalo 
School System with regard to the segregation or the 


racial imbalance or integration, however you want to 
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1 use those words? 

2 | A. Not in recent years, and I mean not within the past 

3 five or aix years, but earlte: I used to have discus- 
4 Sions with Superintenuent Mancii. In fact, we stopped 
5 having discussions now because we sort of reached a 

6 piateau, 

q 16. Were these discussions, if you can reeall, in your 

8 official capacity as a Regent? 

9 | A, No. I don't think I have had any serious discussions 
10 with him since I have been a Regent. 


ui All right. 
12 | A. But we certainly used to have discussions prior to 


13 my being a Regent. 


14 1Q Okay. Well, what I am concerned about is tiat earlier 
15 in your testimony you said in e/feet that you were 

16 constantly at loggerheada with Dr. Nyquist and your 

17 colleagues relative to the pace of integration in the 
18 Buffalo School System. 


19 |A, If that 1a the impression I gave abeut being constantl 


20 at loggerheads, and I suppose that is a guod word, - 
21 I have been at loggerheads with the Commissioner overt 
22 on these matters since September of 1973 when he gave 
23 


the order in regard to District 13 anda certainly the 
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conflict, the difference of perspective, you Knoa, 

the aifficulty in conaunication or understanding have 
deen clearer within the last year than before. Before 
it was beneath the surface. 

#@11, I don't know. I guess you have lost me then. 
You said I eas constantly at loggerheads, 

Then what are you saying, you weren't constantly at 
loggerheads with them? 

Well, that term is move than likely to be closer to 
the truth within the last year than prior to September 
of *75. 

All right. Well, how, - in other words, what I am 
getting down to is what do you, - what is it that you 
base the fact that the Buffalo Public Sehool System i 
is unconstitutionally segregated? 

Very simple, Mr. Attorney, that Commissioner Allen 
many, many years @go hanged down @ directive. First 
it was a holding that the schools were segregated, 
Then a directive saying come up aith a plan to desegre 
gate these schools and implement this plan. 
Commissioner Allen's finding and directive were ignored. 


Commissioner Nyquist comee in and eariier than i nad 


remembered, by the way, and he finds the same thing. 
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He says come up with @ plan. Now, I recall very 
clearly a meeting in which he described the steps 
that he had taken. I didn't recall before your 
Questioning. Nyquist describes a number of thinga 
which he did beyond Allen and in effect seid the 
Boerd is not doing anything, the Board in Buffalo is 


telling us to go to heli, you know, and it is at that 


Mines 


point that I say “Taek, a pete hogy cannot afford 


nent rea = i St A hm ON 
a an 


to sit back amd be utes,” Z — gay this, your 


Heanor ; without yeeare ‘to the seeker ‘Leswes, that if 


——. 


er Cara Ne TO ME 


we are saying to ‘the public. that we iad a iiiniiaiad 


SR ee Onan «5 om 


bility for @vernance, we cannot sit wack. eae watch 


Le rr een Fa atin Bee 


SO EN a Eom 


® Board of Education Gefy. We have a sind lar prebicen 
with ee om ‘Veanas Cotteus ana I am taling 
precisely the same position there, that we either 
serious in fulfilling our responsibility in governing 
education and therefore letting the Board of Education 
in Buffalo or New York City or any other community 
know that once the orderly proceduies are gone through 
once the Board of Regents and the Commissioner have 
followed the law and arrive at a certain decision it 
is tantamount, if not indistinguishable from anarchy 


to have a Bard say, you know, expletive, expletive, 


e@ pr © P 


© 


aa 


Ghd 
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and get away with it, and this is whet the Board of 
Baucation of Buffalo has consistently done, and if 
this is right, shen we should get rid of the Board of 
Regents, you know, you should get rid of the 
Commissioner and step fooling people. I am sorry. 
Phat ia quite all right, but in ¢seeme the answer to 
my question then is that you are basing your determina 
tion that the Buffaio schools are in fact unconstitu- 
tionally segregated on what Dr. Allen determined? 

And Nyquist. 

Excuse me, please, and what Dr. Nyquist determined. 
That ig their role. That is their function. 

All right, fine, but the answer to my question is 
"Yea"? 


ee 
\ 
Yee. 


De you have any other independent sources other than 
these two things that you have discussed with ua that 
lead you to conclude that the Buffalo Public Sohool 
System is in fact unconstitutionally segregated? 
Yes. 

All right. dould you kindly tell ua what those -- 
Yes. 


e-independent factors are? 
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L LA. Bverybody anows it. 

216 Wall, I sill take Assuc sith your answer because I 

3 for one don't know it. 

4] 4. The Poard knows it. I can't emgage in double talk on 

5 these matters. The Boardimows it and the Board is 

6 acting to perpetuate it. 

7 | THE COURT: Mr. Gregory, are you asking 

8 Dr. Clark whether he has looked at 
9 recent figurea, number of pupils, 
10 nuacer of schoola, where the student 
11 are in classes and so forth? 

12 | MR. GREGORY: Any other independent factors 
13 other than what he haga just told us 
14 about. 

15 |HE COURT: All right. 

16 IMP. SCHWARTZ: For whatever it is worth, your 
17 Honor, we Gid not g0 into the ques- 
18 tion of ur. Clark's judgment of 

19 whether the Buffalo Fublic Sehool 
20 


Systen «83 segregated. we focused 


21 easentially on the Board of Regents 
- policies and or. Nyquist. 
23 


He } ae been Qualified as ar. 
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expert in this area and he is in 
here testifying that -- 

Of course, the ultimate, - 
each witness can be called for a 
particular purpose. You can call a 
man from let us say Oregon to come 
in and he may not be at all familiar 
with the particular facts before us, 
The ultimate question is for the 
Court to decide anyway. 


whet is that? I don't follow 


whether the schoole are or not 
segregated, right? 

The ultimate Getermination is 
for the Court to make. 

Yeas. 

Of course. 

Pine. 

Okay. 


I think the answer is, Doctor, 


you have not examined recent figures 


as far as pupils, where they are in 
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Buffalo? 


No, your Honor, I have not 
examined recent figures on those 
matters except those found in the 
Reagents reports or reports presented 
to the Regents by the Commissioner 
and ita staff, but your Honor, if 


you will permit me, I will say that 


I just can't take seriously anyones 


10 a@aking the question are the schools 
ll in Buffalo segregated uhen that is 

12 what your Schocl Board is defending 
13 and you know that. 


14 | BY MR. GREGORY: 


15 |Q@ All right. ‘There isn't any point in pursuing that 


{ 
16 further, 
17 JA. People have been elected to your Board to defend 
18 continued segregation. 
19 12 Now, you said in 1940 you and your wife conducted a 
20 btudy on the effects of discrimination black children, 
21 ig that correct? 
22 A. Yes. That was not the title of our report, of our 
23 study. The technical title, Racial Identification and 


Eona J. PACZYNSK!,. Court REPORTER, 2237 Stony POINT ROAD, GRAND ISLAND, NEW York 


21 


22 


948 


K. B. Clark, for Plitfs., Cross. 


think vwoctor hag already explained 


to us that he alone, - there ave 


wany, many othe: surkers in the fi¢el 
here and mary othe: stucles inthe 
fieid. 

MR. GHAGORY: Yes. 

| ras COURT: So your point 13 you say that 


he, - I mean there are @ lot of 
othe» indivicuals who have come to 
conclusions similar to Dr. Clark, 


right? 


BY MR. GREGORY: 


Q 


A 


I don't know. It may be, Dut I know that Dr. Clark, 
in his letter te Dr. Nyquiat which has been introduced 
into evidence, gaia, and I am not quoting, obviously, 
because I didn't take it down, the effect of raclal 
4golation on blacks, low achievement, low self-esteem 
inereases his awareness of rejection. You said that 
earlier, didn't you? 

Yes. 

In your teatiisony? 

1 way that so many times I get tired of hearing myself 


gay it. 


eee tt CE 
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All right, fine. Now, where I am getting is tha‘ 
this is basically what you said in your testimony 

in the Brown case, is it not? 

Without queaetion. 

All right, but the particular syvtem that «as involved 
in the Brown case is quite different from the system 
that existe here today in New York State and more 
specifically in the City of Buffalo, the system we 
are dealing with in this particular case, isn't that 
true? 

I con't think so, absolutely not. It is the same 
effect. I mean, you segregate children ana say you 
are not segregating them to me, and I haven't done 


any studies on it, but if you really want to know what 


5 think, 1 e Gregory, I think you give people a 


greater sense of moral help 1% you are not hypocritica 


about what you are doing, you know. “You «idl peovids 
your child with a greater chance of some kind of 
Taooral strength if you don't say “Look, you kiow, we 
are not segregatin: those people, we are not being 
@ruel to those people, we are not rejecting, them like 
the Southerners did, but it Just go happens that they 


are in 4 segregated school, it just so happens that 
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they can read, it just so happens that we don't give 
them the same attention", In many ways I think ths 
Southern statea were more honest when they came right 
out in the law, and if you look at what has happened 
by way of desegregation since 1969 the evidence is 


absolutely clear that the Southern desegregation 


process i8 proceeding much more rapidly and much more 


honestly. 
THE COURT: Mr. Gregory, why don't you go 
on to a different area? I think the 
is a difference without a distincti 
or a distinction without a difference. 
MR, GREGORY: All right. Your Honor, though, 


has not this witness been qualified 
@@ @n expert in this particular 


field? He ia @ member of the Board 


of Regenta. 


Number one, Mr. Gregory, we are 


not going to reargue the Brown case 


here, 


I have ne intention of reargue 


ing the Brown case, 


Number two, we have Dr. Clark's 


EONA J. PACZYNSK!, COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, New York 


951 


K. B. Clark, for Pltfs., Cross. 


testimony here which he has given 
end which you have cross examined 
him on. Are you going to bring in 
other testinony here contrary to 
what he said? 

I don't fellow you with other 
testimony contrary to what he said, 


One minute you tell me you are 


not going to reargue the Brown case 


10 and then you keep asking Dr. Clark 
11 Questions ebout bis conclusions 

12 which hems referred to a number of 
13 other studies which, - where they 

14 agree with his congluaions in this 
18 erea. If you are going to bring in 
16 @vidence to the contrary, that means 
17 that what you want to do is reargue 
18 Brown. 

19 IMR. GREGORY: I think Brown is perfectly g20d 
20 daw. 

21 COURT: All right, very well. Let us 
22 


| 60 on to something else. 


= . GREGORY: You know, if I may say this for 


a ‘ + 
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the moment, your Honor, 1t seems to 
me that it becomes rather difficult 
to discuss with this witness, or for 
that matter, any witness in thie 
particular case, the teatimony and 
the facts involved in thia case, 
when this particular individual, and 
<i have no argument with you, Dr. 
Clark, about this. This is somethi 
that ie Just in general. when this 
particular witness says that he 
finds the Buffalo School System is 
segregated and therefore he is 
conatantiy on Dr. Nyquist's back to 
do this, this and that, this and 


that to integrate the schools, I 


Submit to the Court that this parti- 
gular type testimony really has no 
impact or should have m impact. 
Mr. Gregory, this 18 argument 
you can make to me later on. 
No. Your Honor, the reason I 


want to make it to you now <-- 


EDNA J. PACZYNSK!, COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, New York 


953 


K. B. Clark, for Pitfs., Cross. 


1 | THE COURT: We have the record here now of 
a what the Doctor has done. He has 

3 reviewed the fegents. He hasn't 

4 looked partisular records, if that 

5 is the point you are going to make. 
6 | MR. GREGORY: That isn't the point I am going 
7 to make, your Honor. This gentleman 
8 if I underatandiis testimony, has 

9 in effect as e member of the Board 
10 of Regents indicted the Buffalo 

il Public School System and determined 
12 and declared -- 

13 | THE COURT: It is the Board of Rcgents, the 
14 Commissioner, the history in the cas¢, 
15 they have all indicted the Board of 
16 Education. 

17 | MR. GREGORY: If that 18 the case, what are 
18 we doing here, what are we Going 

19 here, with all vespect to the Court? 
20 | THE COURT: For heaven's sakes, Mr. Gregory 
21 this case is not going to be decided 
23 only on the testinony of Dr. Clark. 
23 


MR. GREGORY; I know, but it 16 not woing to 
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be decided on the testimony of any 
particular witness if I am going to 
be precludea from crogs examining. 
ié nave the weords of ail of 
the correspondence which went back 
and forth between the Regents, the 
Commtssione:, the Board of Education 
the press oonfereances by the Board, 
all the rest of it. That is wnat 
it ig going to be decided upon, not 
whether Dr. Clark in recent months 
has reviewed in pa.ticular the 
records of the Board. If you want 
to argue to me later that I should 
discount his teatimony because he 
hasn't, I will listen to that argument. 
I don't want this Court to 


disceunt this gentleman's testimony. 


You 60 ahead and ask queations. 


All right, I will ask him a 


question. 


Ask questions, please. 
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13 & Dr. Clark, shat in your opinion constitutes a 

2 s@gregated school system? 

3 | A. A sohool system in which the fact is that the schools 
4 | in that system have racially homogeneous atudent 

5 population under conditions where this is remediable. 

6 | @ Does that mean that one school in the system that 

7 | exists that way makes it a sexrezated school sytem? | 
8 | a I said “Schools” in wy original answer to your | 
9 | Question but now that you ask the question, 1 would | 
10 | say that 1f a single school had a racially homogeneous 
ll | school population that was not in any way, you Know, | 
12 | explainable or Go° ordained or a direct result of | 
13 | factors over which achool administrators or @overnance 
14 people had no control. For example, if there were a 

15 school for paraplegics, you know, and for some 

16 | particular reason there were no white paraplegics by 

17 the very rule of reagon it would seem to me that no 

18 one would say that a school for paraplegics which had 
19 | & sound justifiable educational purpose that was H 
20 | racially homogeneous aay by that fact segregated. 

21 You know, it would seem to me that that woulda te 

22 violating the sense of reason. If, on the other hand, 
23 


a school district or a school boaru decides that it is 
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gcing to set up & achool for exceptionally talentea 


! 
i 
| 


children and it turns out that in that particular 


Bchool district the decision ag to whet ig an 


with children who are vermillion and all the vermiil£ 
children are considered exceptionally talented, I 


would argue on the basis of my years of involvement 


i 

| exceptionally talented child just. happens to coincide 
i 

| that that is a racially segregated schocl and violativ 
| 

| of the Constitution because it was remediable; it has 
| no fundamental educational purpose or function. 


2 Okay. Assuming arguemio -- 


¥ And that's why I said, you know, it could be in one, 


although when you find school Giatricts with 


Segregated schools, you don't find them with one. 


You find them with a system, a pattern, and you also 


find them defending it. 


Now, you said that Commisaioner Nyquiet serves at the 


pleasure of the Regents, right, and that a vote can 


be hada? 


At any time. 


At any time to deem his office vacant? 


Ascording to the law. that's right. 


Now, how would thie vote come about? 


Eona J. PaczYNski,. Court REPORTER. 2237 STONY POINT RCAD. GRAND IsLanp, NEw York 


12 


957 


K. B. Clark, for Pltfs., Cross. 


Someone could agk the Chancellor to have &@, ~ cali a 


meeting or at a regular meeting. I told the other 


gentleman that we really don't have atrict written 


rules, 
put it in meeting language, a motion 
could be made? 
THE WITNESS: Of course @ motion aoculd be 


COURT: in other words, I suppose to 
| made ¢ither at a vegular meeting or 
if someone or more members of the 
Boara felt strongly enough that we 
Should call a meeting in between and 
coulc get enough Regenta to attend, 
BY MR. GREGORY: 


a This has not been done, has it? 


A. what ? 
a. 


This has not been done with reapect to Dr. Nyquist? 


Of course not, 


You haven't made any attempts to do this either? 


Of course not. 


WR, GREGORY: I have no further questions. 


MR. SCHWARTZ: No questions. 


THE COURT: There is a call for you, Dr. 
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Clark, You can use the phone in ny 
ehambera. 


Thank you very much, your 


Honor, 
5 | THE COURT: All right. We will now be in 
6 receas, Or. Clark is concluded as 
7 Q witness? 
8 | MR, SCHWARTZ: Yes, he ie. 
9 | THE COURT: All right. Thank you, Dr. Clark. 
10 why don't you step right over here, 
11 piease. 
12 
13 (Recess taken at 12:15 p.m.) 
14 
15 
16 
17 


EDNA J. PACZYNSK!, COURT REPORTER, 2237 STONY POINT Road, GRAND ISLAND, NEw YorK 


959 


L. Testa, for Defts., Direct. 


PROCEEDINGS : October 17, 1974, 2:12 P.M. 


APPEARANCES: As before noted. 


MR. SCHWARTZ: Your Honor, I should like to 
introduce to the Court Mrs. Marilyn 
Hochfield who hae been working on 
the case and will sit at coungel 
teble with us. 

THE COURT: Mr. Schwartz, do you have any 
further evidence? 

MR. SCHWARTZ: The Plaintiffs rest at this 
time. 

TRE COURT: The Plaintiffs rest. I will 
consider motions later on. As I 
understand it, you may make your 
motions at a later date. Mr. Gregory 
do you have some witnesses now? 


MR. GREGORY: Yes. 


LEONARD TESTA (99 Paddock Street, Williamsville 


New York), @ witness called by and in behalf cf the 


Defendants, having been first duly sworn, was examined and 


testified as follows: 
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All right, and after that date, 
‘t became part,permanently, of the 
Lafayette District? 
That is correct, and this area 
became permanently a part of the 
Riverside area. This area, in 1957 
was ootional between Grover, 
Lafayette and Fast and Bennett. In 
1987, it was aliminated as an option- 
al area and assigned to Grover 
Cleveland iiigh School. 
What about the green area « *he 
north of that? 
Would you like me to finish the 
reds before I do the greens? 
why not finish that. 
This area, and I can go back - - 
Now referring to the - - 
Referring to the south. 
The furthest cast on the map? 
I am referring to what is now 


the southern section of the Kensingt 
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igh School District from, let's say, 
Broadway south to william Street, 
bordered on the west by, - I think 

it is the Zrie Railroad line, and on 
the east by the city Line itself. 

My research indicates this, from 

1937 to 1940, this area was part of 
the Kensington Nigh School Dietrict. 
On April 24, 1950, this entire area 
was part of the East Kigh School 


District. The lines for East High 


12 School came out this way and en- 

13 compassed this area. On July 25, 

14 1951, the Board made this area option 
18 al betvs sn Kansington High Scheol on 
16 the north and fast !tigh School on 

17 the west. As I recall, the reason 

18 for that was many of the parents in 
19 this area indicated thay could walk 
20 to Kensington, but they had to take 
21 a bus or car, what have you, to East. 
22 | MR. SCHWARTS: : Your Honor, objection. Could we 


limit ourselves at this point to 
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a All right. 


* SCHWARTZ: 


E COURT: 


MR. PANPIL: 


THE COURT: 


MR. GREGORY: 


THE COURT: 


MR. SCHWARTZ: 


THE COURT: 
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No further questions. 

Me. Banfil? 

I have no further questions. 

Mx. Gregory, anything further? 

No, sir. 

Thank you, Mr. Testa. Do you 
want to offer that exhibit, Mr. 
Schwartz? 

Oh, no, it doesn't do anything 
to the case ag far as I can tell. 

Very well. Do you have another 


witness, please, Mr. Gregory? 


eeenneeweerenreekeeerk eke 


EUGENE REY IT LLE (84 Sunset, Town of Tonawanda, 


New York), a witness called by and in behalf of the 


Defendants, having been first duly sworn, was examined and 


pe 
testified as follows: 
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1 | pIRECT EXAMINATION BY MR. GREGORY: 


2138 Mr. Reville, what is your present position? 

a I am the Associate Superintendent for Instructional 
4 Services for the buffalo Public Schools. 

5 14 Rew long have you served in that capacity? 

6 | aA. Theee years. 

714 Ané before that you ware employed by the Board of 
8 Bducation? 

STA Yes. I was an Assistant Superintendent fer the 
10 Federal programs, a principal and an assistant 

ll principal and teacher. 

12 394 Where were you a principal, in what schocl? 

13 IA School 53. It is on Roekrer Avenue between East 
14 Utica and East Perry. 

16 iQ ould that be considered a predominantly black 

16 school? 

17 JA At the time, it was about 99 per cent black, yes. 
18 1¢ At the time you served there? 

19 jaz Yes. 

2 9 All right, and where éié you serve as an assistant 
21 principal? 

22 1k At the same sehool. 

23 19 And at the same time that you were an asesietant 


* € «& 
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a tise in percentage of black students attending 


| 
ua oe a ES mae 
| 
i 
| vocational and technical high schools and I think 
| this i@ one c. the affirmative policies ti: Board 
. | has taken. 
: lo In checking out these charges, did you find them to 
> be true? 
’ ty Well, in the case of, - it is difficult to determine 
2 whether it ie true or not. In the cage of Hutch 
9 | Tech, we went into it very carefully and I determined 
19 | and the information I received in checking that 
it students at Hutchinson Central Technical High School 
12 were being accepted primarily on the basis of the 
13 test. Some students were being accepted and it was 
14 my Opinion at the tim.. end the opinion of the 
15 | Committee this was discriminating against minority | 
16 | group studenta. | 
1G The manner in which the test was being administered? 
18 A 4o. ‘what I was saying is the test itself and the 
wv | fact that it was weighted so heavily, resulted in 
20 preventing some minority group students from attend- 
21 ing Hutch Tech, so one of the things we did is we | 
a2 eliminatec tests from all vocational schools and we | 
hy 28 first had asked that the test be eliminated fron | 
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Huteh Tech and what oceurred was that we changed the 


‘ test because we investigated what the test comprised 
: and our action at the Board of Education felt this 
, test didn't measure what was taught at Hutch Tech 

: So the test was changed and the wording of the test 
r was lowered considerably at Hutch Tech. 

* a And a8 4 result of these changes, what conclusions 
. did you draw with respect to the fostering of inte- 
: gration in the vocational schools? 

- aR I think it has worked toward the fostering of inte- 
" gration in the vocational schools, in all the 

” vegational schools, Hutch Tech end McKinley we had 
= a rise in percentage and I think it was an eaffirma- 
* tive action on the part of the Beard in G@eing it. 
i Q Now, there is also a charge in this lawsuit with 

“ig respect to the racial imbalance in the staff? 

" A Yea. 

18 a OF the school system. Now, for purposes of this 

a? lawsuit, anyways, staff has been considered admin- 
” istrators as well as teachers? 

mA That's correct. 

22 0 Okay. Now, did you also have a complaint other 

23 


than what is in the lawsuit here from HEW in thig 
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zi aa EE a se RT a ai eS Tl as 
1 
respect? 
2 
A Yas. 
3 
0 All riqht. I am sorrv. Go ahead, 
gc 
A HE#, we were? attempting to become eligible for | 
5 | 
integration funds, a million and a half, and UEW, 
6 | 
| the organization which governed these funds listed 
if } 
| 
| what they considered violations. fvidently, they | 
3 | 
| had this information from a study. I don't know 
9 
| that, I don’t know that thev did, but I am fairly 
10 | 
eertain that they had this information from the 
110 
Study. 
12 | ; J 2 
9 Wait. Let me just stop you right at that point. The 

13 
study made by Mr. Francis' URW Group, was that ever 

14 
mada available to the Board? 

13 | 
; A. No, 1t wasn't. 

16 | | 
lq Go ahead. | 
| } 

17 | | 
1A Ané@ information they aave us is that there were three | 
{ 1 

w | 
@ierentary schools, Schools 37, the RUILD Academy | 

19 | 
| and 47 which had racially imbalanced staffs. BUILD | 

20 
Academy had 75 per cent black. School 37, - I will 


read it off so I won't do it tust from memory. 
Yell, School 37, if I am not mistaken, was 43 per 


cent and School 47 was something like 62 per cent. 
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I am reasonably correct on those and then we had 
nine elementary schools in predominantly white 
areas which had no white teachers and they said that 


becauge of this that they didn't believe we were 


eligible for these funds and go we wrote a letter 
back and said we would take affirmative action policy 
at least on these schools and in other areas, 
pointing out first that we would poll the black 
members of the staff at the three schools and ask 

how many would like to be transferred and we would 
attempt to transfer them to schools in predominantly 
white areas where there were no or few black members. 
Was this done? 

Yes, it was done. We lowered the per cent of black 
teachers at BUILD from seventy-five down to fifty- 
two per cent. At 37 it was something like, ~ at 

47 it was something like sixty-two per cent down to 
thirty per cent and at the, - 37 it was from forty- 
three per cent down to twenty-nine per cent. Of the 
nine schools, we were abie to get black teachers 

into three of the nine and I think very soon we will 
get a fourth one into the nine ssheols and this 


certainly ien't integrating the staffs, but we are 


17 


18 


— yr PP 


| al 
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moving in that direction, 


All right. Now, what would the results, - you said 
you told them that you were going te poll the staffs 
in those three schools that they complained of, 

What was basically, the result of that poll? 

The result of the poll is we had some black teachers 
who were willing to move but primarily in this 
school and other schools, black teachers would pre- 
fer, from my experience, to teach in predominantly 
black schools. 

And how far back does that experience go? 

My own experience? 

Yes, with the tachers, I mean. 

Back to 1960 when I was the principal ef an all 
black school. Also you ask about administrators. 
since I have been associate superintendent, forty 
peroant of the appointments made fer principals have 
been black. Seven of the nine principals I appointed 
black principals, were put in predominantly black 


schools and it is my opinion that, - although I 


think the staff should be integrated and we have an 
affirmative policy of integrating staffs, given the 


racial composition of the schools as it is now, X 


RL em cS eS RU SI 
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believe that there ought to be black principala in 
pre‘tominantly black schools and there ought to be 
black teachers in predominantly black schools. This 
opinion is not only held by me, but most black 
teachers anc most black principals, and I would say 
most of the black community because they exert a 
tremendous amount of pressure on me to assign these 


principals and teachers te predominantly black school 


Q This is in spite of the policy of the Board to inte- 
gt ate? 
A That’s correct, and I feel we nave made some headway 


in the policy, but if I were asked what I felt, do 
I believe a black principal should be in a predomin- 


antly black school, I would have to say again, given 


the racial composition of our schools now, I think 


black students need black principals and black teachers 


for role models and these black teachers and black 


principals are very impertant in the community becau 


of their knewledge of the community and their 


rapport with the students and again my experience 


with black parents, black community groupe, black 


principals and teachers and black Board members, the 


way, I think they are almost unanimous in agreeing 
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wits ve on that particular point, se we are doing 
something we don't completely aqree with. 

Now, breaking down staff into teachers and admini- 
strators, how many teachers do we employ in our 
systen? 

Oh, I would guess about thirty-four or thirty-five 
hundred. 

All right, and how many of those are black? 

My understanding, 11.4 per cent are black. 

Can you translate that percentage into numbers? 

It would be about three hundred fifty, three hundred, 
seventy, I would guess, using my matheratice, 

All right, and what efforts have you made to disperse 
these black teachers throughout the school system? 
Well, the efforts I have described also I have 
attempted te do this by the assistant superintendents 
and the directors in charge ef these treas have been 
instructed that new black teachers and biack teachers 
who ask for transfers, black teachers “ho are return- 
ing from leave are to be placed in predominantly 
white schools or schools that have predominantly 
white staffs and this particular policy has been 


under attack. Also, this is difficult also because 


* * » 
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what I am, ~ I think we shovld 


compare apples with apples and 

with oranges, asd we are talking abou 
administrators which is a promotional 
position and all the evidence I have 
indicates that the nusber, the per 

' cent of administrators in the last 
three years, a8 a eatter ef fact, 


in the last seven years, has risen 


10 dramatically. You ean't properly in- 
ul Glude psychologists, school secial 

12 workers and attendanes teachers, and 
18 X think that the plaintiffs here made 
14 the mistake of deing that when they 
15 made their complaint. 


17 | BY MR. SCHWARTS: 


igs |g I em giad to know that you are d.recting your testi- 
19 mony to the complaint as opposed to something else, 
20 but I ‘won't comment on it, but I will simply read 
21 for the Court the totals for '72-'73; '73-'74 and 

22 ‘74~-'78. This is something that you prepared as 

23 


aGninietrater, correct? 
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A No. This was prapared in Mr. Clapp's office. ie 
is the, - by Hr. Al Thompson who is his assistant, 
and from the figures that he has. 

Q Okay. Now, the dramatic increase is as foliows, 
'72-'73 we have fourteen, accounting for 14.1 per 
cent and ‘'73-'74 we have fifteen, accounting for 
14.6 per cent and in ‘74-'75, we have seventeen, 
accounting for 16.5 per cent. That is the dramatic 
increase. 

A It absolutely is when you consider that there ig a 
lose of ten administretors in the central office 
in the last year. In other words, you have to figure 


in the fact that we are losing administrators. 


THE COURT: Mr. Schwartz, we have the 
fiqures. 

MR. SCHWARTZ: I am through, your lioner. 

THE COURT: You can argue later. 

MR. SCHWARTS: I am not arguinc, I am through. 


I have rested. fT am not offering thi 

in evidence. It is not my document. 
THE COURT: Bo you have some other suestions 
MR. SCHWARTZ: No. 


COURT: 
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will hear from Mr. MeGovern now, and 
if there is any veason why we need 
time for cross examination, we would 
perhaps have to have another aeeting 
MR. FANFIL: Your Honer, I wowld like to 
explain. I did not kmow until 


yeaterday afternoon that he could 


8 come. I thought we were going into 
9 Sension thia morning, and I came 
10 ove: at 10:00 ofclesk to inform 

11 everyone, and I found out we were 
12 meeting at 2:00, That ia the reason 
138 | THE COURT: All right. 

14 | MR, PAMPIL: Chancelior MoGovern. 

15 

16 

WiZOSEPH We. MEGOVERN, called as a witness on 
18 |behaif of the Defendants, and being first Guly swwern, 

19 | testified as follows: 

20 

21 | DXIRBCT EXAMINATION BY MH. PANFLL: 

22 


a Chancellor Mogevern, would you tell us what your 


preeent position is with the State of New York? 
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Ioan a rwabe. of the Boerd of Regents of the Univer- 
sity of *he “tate of Kew Yovk, and have been chosen 

Ly my colleague: &u Chancellor of the Boe:d, shich 
meang that’ £ aa the proeuiding, stfices:, 

I sea. How lone, gir, have you served in the capacity 
of Chancelior? 

I have been Chance]1lo. since 1963, since April 1, 
i9t8, If have been a member of the Board since April 1 
Wgol. 

I see, sanG I take it thac this fa not a full-time 

{ob with you? 

No, this is @ part-tim job, voluntary «ork, 
uncompensated, ani i am a practicing lawyer. That is 
the way I earn my living. 

I see, Could you sii, give us a brief outline of the 
position of the Boa:u of ‘ksents «within the sovernment 
of the State of New York? 

i vill Begin vith ths Constitution of the State. The 
Coratitution nage the Boacd of Regents as the head 

of the State cducation Depactment, and Lt ls provided 
trat the Foard chal] rave sucn powers and duties as 


106 le loiatuce : cy agsign to it from time Co time. 


The Boars of legents 2lso has under the Conatitution 
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the power to appoint the Commissioner of Sducation, 
who serves at the pleasure of the Board, and he is 
the Chief Executive officer for the Board and is the 
head of the department, that is, the acting head. 
When I aay "head of the department" I mean the full- 
time pergon in charge of departmental operations, 

% And, wir, what are the powers and duties of the 
Chamellor? 

A, Well, the Chansellor is the presiding officer, I 


am the spokesman for the Board in many areas. I 


determine agenda in censulation «ith the Ccsmissioner, 

end have many ceremonial as well as dher duties. 

& I see. And can you give us a comment briefly on 

those powers and dutics the legislature may have 

Gecided to delegate to you7 
he That would be a long litany, but the jurisdiction of 

the Board ef Regents and the Education Department 

is unique in Mew York in that it covers all of 

education frem pre-elementary schools, beginning with 

the nureery schools, and through graduate education, 

solleges and universities, and it has @ jurisdiction | 

over toth public and private edusation. It is in 


one aspect @ policy-making body, a group of laymen 
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from differen: baci ccunic, cir. a, pa te of the 
State, and come toc hb. pot the aaeturance a Gets 
peofessionali euployeces, (9 -cte nine posscy. aS 
addition to that, the Boovd of ‘u_ente ha. teen 
aasi.ned by whe State Ikgisliate-c aany Tunc ions in 
the field of education. Just to ;,ive you © couple 

of examples, eve:y fou, yea.s the Goacs 18 charced 
with the duty of preparing @ maste- plan for higher 
education, anu a supplementa.y po cress vsport every 
two years. The Boasca has juctsadiction ove- the 
pcoreasions, in livensing 411 the profeuaiona cxcept 
the law, amd disciplinin; them shen susacion avises. 
The Board also haa [veisul tion ove- the abole gambit 
of elementary and secondary education, in the sense 
that it is the heac of the uepartment sahich supe: vises 
eus:touta, whieh docs ‘2eting, and presente othe. 
information to the boesd uwnieh velates to tue pro_ress 
of education throughout toc ciate. 

Lace. dould vou tell us about the aembeoship of the 
bea 4, now vocs one Uso uppoinied and «har 13 iis 
ear ae 

fh membe- of Un Boacd of Regentu is appolnted ty chs 


state jegiulatu € wy (o4..t cesolution vo: concurrent 
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resolution. It is the only office in the State 
appointed that way. The Governor does not act in 
case of a Regent appointment. The law provides that 
there shall be one Regent from each judicial district 
in the State, and there are eleven Judicial districts, 
and there are four Regents at large, «9 the Board is 
composed of fifteen membes selected in that way. 

i see. What about the term of office, sir? 

The term of office, up until last year there was no 
specified number of years in the law fer a Regent 's 
term. The law sim.ly ssid Regents shall be appointed 
to auch terms so there be one expivation each year’. 
Back some years ago when there were Rine mmbers of 
the Board, the term was nine years, hen the numbers 
grew to thirteen, fourteen and fifteen, the term 
grew with icv, so that in recent yeare it haz been 
fifteen yeara. The legislature last year, at the 
request of the Regents, made certain changes and 
reduced the term to seven years, The Regents had 
requested a reduation tc ten years. 

Could you tell us something about the operation and 
procedures of the Boerd of Regents with regard to 


meetings, rulea, et cetera? 
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A. we hold monthly mectings, which ve gin uBually at 
midday on a dedmesday and carry through to mbuday on 
Priday, and inoluds an evuilne secshion on Ycdnesday 
and Thursday evenings. The dates for thoge metings 
ere selected or agreec upon by the Som: in advance, 
many months in advance. «hen vhe tire fo. the meeting 
ig approavhing,an agenda is prepared and sent to all 
the Regents well in advance of the ncetins date. The 
Regents empley & comwaittee system go that many items 
of bo iness that can be handled «expeditiously by leas 
than the whole nuner of the Board are handled in 
committees, We have a conmittee on elementary and 
secondary and continuing education, and one om higher 
and professiommi education, and one on cultural 
edusation, one on administration anu law, Matters 
that can be handled, in the Judgement of the Commissiqne 
ar and myself, by the whole Board, are considered and 
discussea in comaittee of the whole session, with 

ali sembers of sae Board present. dork im this regard 


46 usually cox-mleted by Thursday evening or early on | 


Priday morning, and o friday morning we gene vally 
have a publis necting at which public action is taken, 


votes are taken in formal session, and that is the 
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sesdion at which the actual legal decisions snd 


MsBSuUres are adopted, and that is followed generally 
by @ press conference at which the Commissioner and 


I and other members of the Board are open to queations 


by the press, 


& 
TRE COURT: bir, MoGovern, did you say your 


I e6¢, 


meetings were meathly or weekly? 


Ta WITNESS: Monthly, generally monthiy. 


We have eleven monthly meetings in 
&@ year, we telescope July and August 


and have one mecting for July and 
Auguat in the summertime, 
have special meetinga when te 


We alse 


@6easion @rises, 


BY WR, PAMFLL: 

® Is & journal kept ef the recera? 

Ba There 16 @ journal kept of the official actions teken 
by the Board, 

® Now, 18 there an annual reorganization meeting? 

A The Regenta year estas on April ist, because regents! 
terms expire on March 3lst, so we may are new members 
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of the Board, so at that time the Ghencellor reviews 
the conmaittee membership and maxes changes or re- 
appointments or new appointments, At that time also 
the program i2 laid down as far aw six o: eight or 
nine months in advance, Also I might say that each 
of the committees eacopt a list of topics that they 
want diseussed in committee mectinga for the foresee- 
able future, so that the department in preparing the 
paperwork and the information that is desired by the 
Board may be wil instructed to proveed. 

‘The term of office of the Chancellor, is that three 
years? 

In 1967 the Board of itegents adopted a rule -- we have 
Regents rules which have the force of law, which are 
authorized by law <- adopted a Regents rule which 
apecified that the term of the Chancellor and the 
Vice-Chancellor, there is also 1 Vice-Chancellor, shall 
be three years, I way the first Chancellor to be 
elected to that stated te.m, bevsuse pcior to 1967 
there was no stated term for Chancellor, he continued 
until he chose -- he eithe» reached retirement age or 
chose to leave the Board. Since then we have had a 


three-year term. 
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Q Does the Board of Regents have an exacutive erm whoh 


ean exeoute its promuigations and directives? 


A. I think x have to distinguish between the types of 


Girectives we make, In the area whese certain duticse 


are given to us by statute end we direct that eertain 


things be done, then, of course, the Commissioner ang 


his subordinates in the department have the Guty to 


earry out our deter inations. In the case of policy 


statements, they ave of such a character that X think 


we rely on the forse of persuazion of their inherent 


merit to bring reaults, rather than to have @ specifie 


enforcement procedure, 


a Could you teil us, air, about the policy of the Bearég 


of Regents in regard to segregation in the primary 
Gchools and high schools? 


A. We like to use the nord integration, but x Guppess oxe 


17 is the correlative of the other. Beginning back in 
18 1960 the Regents -- that wae befare my tine becouse 
19 T went on the Board in 1961 - but the recerda of the 
20 Regents show that beginning in 1960 the Regents 

21 considered the educational aspects of imtegratea 

22 education, and since that time Lasued 9 series of 


statementsa; one in 1960, one in 1968, another in 1969, 


EDNA J. PaczYNski, Court REPORTER, 2237 STONY POINT Road, GRAND ISLAND, New Yorn 


982 


. McGovern, for Defts., Direct. 


1 and the most recent one in 1972, which expresses our 
2 views on thie subject. 

3 | THR COURT: Ravuse me, You became 

4 Chancellor in 1967? 

5 | THB WITNESS: 1968. 

g¢ | TE COURT: Then you servea until 19717 

q | TMB VETMESS: I wea re«vlectet vhancellor by 
P the Board, 

9 | TR COURT: Then you wire re-elected? 

190 | SR WAITRESS: Right. I was reevilected again 
_ in 1975, 

12 | TB COURT: All right. 

1g | GR wITMESS: I am in my third term as 

14 Chancellor. 

15 


1¢ | BY WR, PAMPIL: 

17 |@ the policy statement, sir, in 1972, Le that somprehen- 
18 sive, containing the integration peliey of the Beard 
19 of Regents? 

20 | & X think 1!; follows om the otihcr srior statements, but 
21 I think it 1 the most ¢ to (ete expression of view 
22 | that the Board has wade, and it ppeeifically addressed 


23 itself to transportetion o: puplie to achieve 


amen sie 
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integration, which was not so specifically addressed 


in the prior statenents, 


I see. Do you have ea Sopy of that with you thet we 


may have? 


A. Yea, Ido, This ie it. 


WR. PAMPIL: would you mark that, please? 


(Document referred to was 


marked Defendants’ Exhihit 20 for 


40 identification. ) 

11 

12 | BY MR. PANPIL: 

13 iQ Chancellor MeGovern, I show you Defendants! Exhibit 20 
14 would you deser3be it for me, please? 

15 lA This was @ statement adopted by the Boara of Regents 
16 in <972. I'm sorry I don't have the exact date, but 
17 I believe it was in the spring of 1972, and I point 
18 out that thie exhibit 20 contains the statemnts of 
19 three Regents whose views were contrary to ihe views 
” of the majority uf the Board, 

= 4 I eee, 

22 


A. The main statement itself represents the view that 
the majority of the Board,ail the other Regents, 
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coneurred in. 

Is that then the current and applicable policy of the 
Bird of Regents of Nev York State’ 

That ie the most recent expression of Regents policy 
in thie area. 

Is there anything significant in that document that 
you would like to point out to us? 

Well, X think it ie significant that the statement 
addrepea itoelf to both constitutional] doctrine and 
eGucational philosophy, and referred to the Brown 
decision, and the obligation of public bodies and 


publie officials, regardless of theirs personal views, 


18 to ebey the mandete or tho principels as eatablished 
14 by the United States Supreme Court. It alse stated 

3 the educational considerations which, in the opinion 
16 of the majority ef the Board, justified the transporta 
17 tion of pupile to sehieve integration. It alec noted 
18 that the health and safety of children and the educa- 
19 tienal experience that they would receive at the 

20 school to which they were transported wire very 

21 important considerations and, in fact, sould be over- 
rd riding considerations. 


233 1 Is it customary practice, Mr. Chancellor, for the 
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Beara to ecc&sionally from time to time review thei 


policies? 


Be Yea, a3 circumstances require. Yeu know, we Gon't 
have a set policy te review every position paper that 


we have Lesued, we have iequed Quite a series of 


position papers eevering many other areas than that 
of integrated edueation. Ws Gen't heve ary set 
formula or sehedule fer reviewing, but as eirouns 
require, and 88 individual Regents may request, we 
de review, ané right now we do have @ review pending 
of our statement en integration, eur position. 

@ Tell me thie, G16 the Board of Regents, 9s a Board, 
Cver pass @ reselution direeting the Comm seioner ef 
Eé@ucation te esase aeting under this directive or 

peliuy statement 7 

Mo, we did net, 

Is thia poatay etatenent pewsentiy under review? 

Tis policy statement 12 under review. May I explaint 

Please, 

It would be desirable if x explained just what 

Earlier this year, in April and Way, some ef the 

Regents thought it was time for us to review our 

position on integration. It uss my view, as presiding 


rf Pr OP P 
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officer, that we ahould uefer sguscn conside: ation 
until the Supreme Court decision in the vetvoit case. 
When, however, it seemed that that decision might be 
Gelayed, I set apart on our agenda, set aside a full 
Gay on June c6th, 1974, a full day for discussion of 
integration policy, and the Kegents met in Albany. 
They came e@rliger tian was their custom,and we spent 
all day in * frank discussion of that. The result 

of that mas the adoption of a resolution, in comittee 
&8 & whole, asking the Chanselior to appoint a 
committee to study the situation, make recomendations 
and report back, I appointed that somaittey short? 
after the June aecting, ani the committee has met 

and hea reported, and its report «ili be sonsicured 

at the Regents meeting to be held this week. I should 
explain also perhaps that the comzittee hay no power 
to bind the Board, that its veport merely contains 
reccsmendation and wild have no force ov effect until 
the Bo@rd considers it a:d takes setion with respect 
to it. 

i see. dhat comaunicstion, Lf any, nave you hac aith 
the Commissione- of Ndusation in this regard? 


In recard to the -- 
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a In regard to the review or the -- 

A. The committee that I appr’ nted, consisting of five 
members, in which I have acted as Chairman, hag 
conducted ite review of policy quite independent of 
the Commissioner. ‘The Commissioner sought te male 
&v@llavle ~-- offered, I should say, rather than sougnt | -« 
offerec to make available staff people to assist us, 
but as our deliberations «ent @lon,, wa felt we aie 
net need that assistance, 

Qe AS it currently stands, this statement marked 
Defencants' Zxhibit 206 is the official petition af the 
Board ef Regents? 

A. That is right, as of the present date. 


‘acne meee 


MR, FAMPIL: I vould like to offer that in 
evidense, your Ronor, 

THE COURT; Well «— 
MR. PANFIL: I have no further questions ef 
the witness et this peint, your 
Menor, 

May I havo just a moment, your | 
Henor. 
| Surely. Mr. Griffin, is it 
necessary to take some time te lock 
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for materials or anything? 


RR. GRIFFIN: I don't think so. 


CROSS EXAMINATION BY MR, GRIFFIN: 


e Mr. MoGovern, Gid you bring a copy of the report of 

the fiveemember committee tnat you say has met? 

Be I don't have it with me, no. 

WR. PAMFIL: I'm going to object to this, 
your Honor, The report is to go 
before the Board of lwgents, it is 
still unofficial. 

SE COURT: He doesn't have it here anyway, 
so it is not necessary toe ruie on 
it right now, 

MR, GRIFFIN: W@ll, I would ask that we be 
provided with a copy of that. 

TRE COURT: There 18 a lot of testimony 


here about the Regents policy, and 
vectainly it 13 good iv anuw the 
policy. It may be if the City didn’ 
comply with the policy, thet may be 
ome thing. If the Regents heve a 


policy, and we have heard a series 
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of orders here, but if there was 
nothing further dene abeut putting 
into effect their peliey, that may 
be another thing. Now, if they heve 
& change in policy at this time, x 
Gon't know uhether o- that may have 
Something to do with the Regents | 
part ef the case, but could it heve 
anything arguably to de with the 
City's part ef the case? 

The question that the Court -~ 

In other words, keeping in ming 
that we have the Supreme Court 
Geeision which, as far ag the law is 
concerned, will be ocr primary guide 
as to what to de, and then, as I 
underatend it, Nir. Medevern, the 
Committee is working on @ SURES Ewe 
recommendation te the Board? 

Thet ie right. 

An@ have they sompleted their 
report? a 

The committee hes sempleted a 
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report and submitted it. 


All right. They have submitted 
4t to the Bowrd, but the Board has 
net -- I uppese the Boerd members 
@:e looking it ower at the present 
timet 

That is correct, your Honor. 

Then you 411] meet on Priday 
and that is on the agenda, and thet 
@i1] be taken wp? 

It will *s om the agenda for 
Thureday of this week. 

Whether or net the Regents will 
at that tive adopt, reject, modify, 
send wack for further coneide ration 
or take some other action, you don't 
know now? 

I could not aay. 

Ali right. 

It would ke pure speculation 
on my part. 

In view of the state of affairs, 


at this time 1 will sustain your 


EDNA J. PaczYNSK!, COURT REPORTER, 2237 STONY Po:NT ROAD. GRAND IGLAND, NEW YORK 


"% 


991 


J. W. McGovern, for Defts., Cross. 


ovJjection to tha pervaal cf this 
report at this time. 


Hh, GRISPIN: Dees the Court also direct me 


4 not to inquire as to what the 

5 Sommittee recommended? 

6 | THE COURT: I suppose you are aware of what 
7 the committee recomended? 

8 | THE YITMESS: I am, but I don't think that 1 
9 should be required, if I may say so 
10 | THE COURT: Mm. Griffin, I will sustain the 
il objection. 

12 | MR. GRIFFIN: Yor the record, may I aay that 
18 this witnwes was tendered by the 


Gefense, the matter of the report of 


the committee was raised on direct 


Gxamination, ami I would expect that 
the pregnant < .atien after this 


witness leaves the stand is wiat dee. 


thie committce recommend, and I Just 


take that position for the record, 


in light of the -- 
THE COURT: The comittce, I suppose, can 


reccamend a lot of things, but unles 
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1 the Regents take gome action, a11 it 
2 4a ie a gleam ina father's eye or 

3 it ia something inat ia churning 

4 avound in the minds of the Regents, 
8 but it is not published as yet. 

6 I woul’ think that perhaps consider- 
7 ations of public policy ant a number 
8 of other reasona would indicate tans 
9 it ie best that we leave it right 

10 now and wait for action of the Board 
1 end I wild sustain any objection 

12 to questioning about the nature of 
13 the ruport at this time. 

14 | MR, PANPIL: Thank you, your Honor. 

18 


16 | BY WR, GRIPPIYs 
17 |@ In light of that, Mr. McGovern, I think I aw gaing to 


18 have only &@ Couple of questions for you. ‘The stateme 
19 ef the Regent a that vn “wre lawum Uy supporting 
20 integratec schoole, has Leen in existence since early 


21 1960, is that sorrect : 
2 1A. I referred specifically to a 1972 statement. 
23 was the fourth in a aeiles of statements that began 


4 
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wiin the 1960 statement. 

But in each of those statements the Board of Regents 
Supported integration as a part of having quality 
education and equal Opportunity in education for the 
oitizens of Nex York State, corrust? 

Sxactiy. 

That has been reissued and reissued: 

Right. 

“aen I think you said in 1972, Exhibit 20, was the 
firet time that tae legents atatement focused 
apecificaily upon transportation as a means of 
achieving quality integ rated education, ie that 
correct? 

Primarily foeused, there may have been sove reference 
in 1969 to assignment of pupils and redistriding, 

but I think your statement is Generally correct, taat 
the 1972 statement had # focus on transportation, 

and that the others did not. 

And thia policy ef the Bosra of Regents is long 
etanding, since the early *GO'a, serrect? 

The policy of providing equal Opportunity, educational 
opportunity for all ehilaren, and integrated education 


ae @ means to that end, that has been the policy of 
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the Board, 


a Ang i take it that you were not one of the persong 


3 who asxec for the veview of this policy earlier this 
4 year, ia@ that correct? 

oe 5 That 1s correct, 
6 You are serving on the committee in a sense ex officio 
” in that you G@re the Chancellor? 
g | A. I thought the matter was so important that I should 
9 assume the obligatien of being chaimman of the 
10 Committee. I alao appointed the Vice-Chancellor as 
11 @ member of the cusmittee. 
iz |@ At the present time, starting in two days, this 
13 policy «i111 be :eviewed by the Board of Regenta, 

[4 14 correct? 

16 | & Yea, 
i¢ |& Of course, what the Boara of Regents may or may not 
17 Getermine to do, no one is in & position to judge as 


of this moment, is that correct? 


-— 
o@ 


19 | A That dea correct. 

2 1@ That Gepends on the composition of the Board ana the 
21 winds of the members of the Board, correst? 

22 | That is correct. 


And, of gourse, the commiusioner ~— strike that, May 
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I have just one more minute, your Honor? 


TRE COURT: 
MR, GRIFFIN: 
TRE COURT: 


BR, GREGORY: 
WR. PAMPIL: 


RR, GRIPPIN: 


THE WITMESS: 
MR, GRIFFIN: 


| THE WIEMESS « 


Yes. 

I have no further questions. 

All right. Anything else, 

Mr. Gregory? 

Wo Questiona. 

Your Honor, I think it is 
important that Exhibit 20 be 
reeeiveé in evidence, sinse it is 
tha current statement relating to 
the policy ef the Board of Regents. 

You want to take a minute to 
read that? 

Yes. The enly reasen I paused 
wan that the previous statements 
were kind of imprinted, nicely 
packaged form. Ghanseller, this 
appears to be an exeerpt out of the 
Journ? | 

That is correct. 

ie it @ complete exeerpt for 
the 1972 restatement ? 

Yes, it ia @ complete statencnt 
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Your Honor, since it haa been 
identified in that respect, I have 
ne ebjection. 

Thank you. 


Yark it in evidence, please, 


(Sefendante' ixhibit 20, 
previously marised for identification 


was veceived and marked in evidence. 


_t have ne further questions ef 
this witness. 

I believe that ia ali, 
Ghancelior NoGevern, Vergy nice 
having yeu here with ua. 

Thank you, your Menor, 


(Witness exsuasd, ) 


Well, I suppese we can proceed 
with another witness. Do we have 
another witness here? 


Yer, 


* * &* 
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(Thereupon the ecurt was in 


receas at 3:00 p.m.) 


*#@eegde# & 


8 | PROCEEDINGS RESUMED, PURSUANT To RECESS, COMMENCING AT 
9 | 3830 p.m. 


ZWiJAMES Me. COMMOR S, Galied as @ witness on 
13 | behalf of the Defendanta, and being first duly sworn, 


14 | testified aa follows: 


46 | DIRSOT EXAMINATION BE MH, ONEGORT: 
mia Mr. Conners, you are presently employed by the Buffa 
18 Board of Héueatien, is that csorrest? 


Yes, I an. 


20 In what capacity? 
21 My title is Assesiate Superintendent for Personnel. 
22 


Anc what Go yeur @uties entaii? 


rePrpere 


It is my vreepensibility for the tetal personnel 
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funotions of the Bosrd ef Zducation, ani that involve 
@uch things aa recruitment, conduet of examinations, 
establishment of salary schedules, tiw application 
or salaries of var.ous employees, beth instructional 
and non-instruetional, it ineludes contract negotia- 
tions, grievance presessing, review of eredentiais, 
Gnd reccumendations te the Superintendent for 
appointments, tranzfers, promotions, et setsra, 

All right. Wow, when you talk about persennel, could 
you be more specific, tell us what particular 
personnel you are referring to? 

I am referring te all personnel in the Buffalo Publis 
Schools. That would inelude in the instructional 
staff, all edministretors, ail teachers; non-inst ruce 
tional ataff, all clerks, engineers, Crude gmen, 
teacher aides, and the like. 

That is the entire bali of wax then? 

The entire department, yes. 

Mou, referring specifically to teachers and adminise- 
trators in the syatem, and at this particular tine 
weferring specificaliy to teachers, could you give 

us briefly what ia requi:ed of a person before they 
an teash in the Buffalo Public School System, as a 
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lj] A. He aaid those people that you referred to in the 


2 deposition were sent the examination materials on 
3 recruitment dates and Places, and so on, yes. 


4/% Well, other than sending @ notice out to the station 


3 or the newapeper that there would be an examination, 


6 was there anything over and above that that was done? 


7 | a Such as what? 

8 iQ MY Question is, you published a notice relative to 

9 upsoming examinations for teachers, correct? 

10 | A Yea. 

11 | That deucribes the time end place of the examination, 
12 among other things, right? 

13 | A Yes, 

4 |@ That notice doean't say anything about “we are looking 
15 | especially for minority teachers", or anything, does 
16 it? 

17 | MR. GREGORY: I don't know if Mr. Griffin 

18 is inferring by that that there de 
19 some law that says that it should, 


Mr, Connors can answer that, 
I am trying to get the informe | 
tion. 


No, the notice saya that we we 


5 & 
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interested in teachers, period. 


“BY MR. GRIPPIN: 

& That is sent out te hundreds oi places, is it not, 
that notice of examination? 

I don't know if it 1s sent out to hundreds. well, 
&f you count all our schools, yea, 

You say now that you checked with Mr. Henderson and 


he sent, to the best cf your infocmation from him -- 


10 I realize he isn't here to question -- but that a copy 
11 of that notice wae sent to the Buffalo Challenger and 

12 te wurO? 

13 I den't knew whether he specifically identified those 
14 two. I think that we have referved in our memorandum 
15 to newepapers and radio stations oriented toward the 

16 Black community. If the Challenger is ane of those, 

17 Tpweeum they got copies. 

18 WY Question is, over and above sending out the formal 
19 notice of the examination, wac anything else sent to | 
20 these partioular representatives of the media? | 
a1 I ean think of nothing elae that would be pertinent. 

22 I Gidn't ask you that. My question was beside the 

23 notice? 


ee nen nee enn 
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1 | a io. 


2/% How, @ recommendation that was made by Mr. Revelle, 


3 Mr. Clapp and yourself in this Exhibit 300, was te 

4 have an intensive advertising and reeruitment progres 
3 established in selected areas where there ie a 

6 consentration of black campuses to interest college 

1 seniors and gradvate students to participate in the 

8 Movember 1973 and Jarmmry 1974 Buffalo teachers 

9 examination, the services of NEA College Placement 

10  - OfTiee, branches of the Mationel Urvan League and 

1 other informed se@urces should be used to contact 

12 sources of potential candidates, right? 

13 | A Yea. 

“4 |@ MEA wasn't contacted, was it? 

15 jd. wm. 

16 |@ Wee the Mational Urbun Leagm «catacted? 

17 {A Met to my knewledge, no. 

ig |@ I am not going ever ail of these statisties ani ether 


19 figures, Mr. Comers, because they are covered in 
20 the stipulation, But pou have net had sarisaietion 
21 Gver the transfer ef teachers, have yout 


22 | te, I de not. 
23 1 So that would have been ~~ the jurisdiction over say 
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“ UNITED STATES DISTRICT COURT 
| WESTERN DISTRICT OF NEW YORK 


| 
i a eee aciacmoseesnee 
| GEORGE ARTHUR, NORMAN GOLDFARB, WILLIAM Civil Action 


, and WILHELMINA P. SEALES, JOHN MEPIGE, and No. 1972-325 


* THE CITIZENS COUNCIL FOR HUMAN RELATIONS, 

‘INC. and NATIONAL ASSOCIATION FOR THE 

| ADVANCEMENT OF COLORED PEOPLE, BUFFALO 

'l BRANCH 

i - Plaintiffs 
i -Vs-~ 

: EWALD P. NYQUIST, COMMISSIONER OF EDUCATION, 

. THE BOARD OF REGENTS OF THE STATE OF NEW YORK, 
i: JOSEPH MANCH, SUPERINTENDENT OF SCHOOLS OF THE 


|| CITY OF BUFFALO, THE BOARD OF EDUCATION OF THE NOTICE OF 
CITY OF BUFFALO, STANLEY M. MAKOWSKI, MAYOR OF MOTION 


|: THE CITY OF BUFFALO, and DELMAR L. MITCHELL, 

i, RAYMOND LEWANDOWSKI, GUS FRANCZYK, ALFREDA W. 

|| SLOMINSKI, WILLIAM J. DAURIA, JOSEPH S. FORMA, 

|| MICHAEL McCARTHY, WILLIAM B. HOYT, GEORGE K. 

| ARTHUR, RICHARD F. GOKONIEWSKI, HORACE Cc. 

! JOHNSON, JOHN A. RAMUNNO, ANTHONY M. MASIELLO, 

j' DANIEL J. HIGGINS and WILLIAM A. PRICE, con- ' 
i stituting the members of the COMMON COUNCIL oF 

{i THE CITY OF BUFFALO 

' Defendants 


| PLEASE TAKE NOTICE, that on the 13th day of April, 1976 at 2:00 p.m. 
4 in the chambers of the Hon. John T. Curtin, the plaintiffs will bring on 

| the within motion for a hearing and determination. 

j Dated: Buffalo, New York 

March 29, 1976 | 
i! ‘Yours, etc., 


i RICHARD FP. GRIFFIN 


8 . 


: Office and P.O. ‘Address 

is 2300 Two Main Place 

us _ Buffalo, New York 14202 
— (716)849-4945 
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Attention: Anthony Gregory, Esq. 
Assistant Corperation Counsel 
Attorney for Detendants Joseph 
Manch, Hon. Stanley M. Makowski, 
Members of the Board of Education 
and Members of the Common Council 
of the City of Buffalo 
Office and P.O. Address 
City Hall : 
Buffalo, New York 14202 
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| UNITED STATES DISTRICT COURT 
' WESTERN DISTRICT OF NEW YORK 


‘, 
ee ee ee ee 
? 


, GEORGE ARTHUR, NORMAN GOLDFARB, WILLIAM Civil Action 
| oe WILHELMINA P. SEALES, JOHN MEDIGE, and No. 1972-325 
i —— 


THE CITIZENS COUNCIL FOR HUMAN RELATIONS, 
: INC. and NATIONAL ASSOCIATION FOR THE 
. ADVANCEMENT OF COLORED PEOPLE, BUFFALO 
|, BRANCH 
HI Plaintiffs 
i -vs- 
i : 
“ EWALD P,. NYQUIST, COMMISSIONER OF EDUCATION, 
"THE BOARD OF REGENTS OF THE STATE OF NEW YORK, 
! JOSEPH MANCH, SUPERINTENDENT OF SCHOOLS OF THE 
j, CITY OF BUFFALO, THE BOARD OF EDUCATION OF THE i 
iiCITY OF BUPFALO, STANLEY M. MAKOWSKI, MAYOR OF : 
i; THE CITY OF BUFFALO, and DELMAR IL. MITCHELL, ; 
|; RAYMOND LEWANDOWSKI, GUS FRANCZYK, ALFREDA W. : 
|| SLOMINSKI, WILLIAM J. DAURIA, JOSEPH S. FORMA, \ 
itMICHAEL McCARTHY, WILLIAM B. HOYT, GEORGE K. 
| ARTHUR, RICHARD F. OKONIEWSKI, HORACE Cc. 
‘JOHNSON, JOHN A. RAMUNNO, ANTHONY M. MASIELLO, 
ij} DANIEL J. HIGGINS and WILLIAM A. PRICE, con- 
), Stituting the members of the COMMON COUNCIL OF 
|\PHE CITY OF BUFFALO 

| . Defendants 


: . 
: PLAINTIFFS' MOTION FOR LEAVE TO AMEND COMPLAINT 

| The plaintiffs respectfully move the Court, pursuant to 28 U.S.C. 
llSection 1653, and Rules 15 and 19 of the Federal Rules of Civil Procedure, 
i to amend the complaint and summons herein in the following respects: 

: 1. Adding as parties defendant the following persons: Eugene T. 
"Reville, individually and as Superintendent of Schools of the City of 
“Buffalo; Florence E. Baugh, Samuel E. Sacco, Jozeoh E. Murphy, Mozella 
_Bicherdson; Dr. Matt A. Gajewski, Louis Cc. Benton, Michael J. Ryan, Joseph 
.D. Hillery and Marilyn P. Kavanagh (individually and as member of the 


Board of Education of the City of Buffalo); Thomas M. Black, Carl H. 


6 


Pforzheimer, Jr., Alexander J. Allan, Jr., Joseph T. King, Joseph C. 
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Indelicato, M.D., Francis W. McGinley, Kenneth B. Clark, Harold E. Newcomb, 


Willard A. Genrich, Emlyn I. Griffith, Genevieve S. Klein, William 


# Jovanovich, Mary Alice Kendall, Jorge L. Batista, Louis E. Yavner, Martin 


' Board of Regents of the State of New York), upon the ground that it is 


{ €. Barell and Laura Bradley Chodos (individually and as member of the 


desirable to have such persons parties defendant to accord the plaintiffs 


full and adequate relief in this action for declaratory judgment and 


injunctive relief. 


2. 


To amend the title of the within action to read as follows: 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ae eee sere nia“ nearest tieasatanstiosstintlmametnpoussaentisseesaekscuss as 


GEORGE ARTHUR, NORMAN @i'/)P?RB, WILLIAM 
and WILHELMINA P. SEALES. JOHN MEDIGE, and 
THE CITIZENS COUNCIL FOR “UMAN RELATIONS, 
INC. and NATIONAL ASSOC??.: ION FOR THE 
ADVANCEMENT OF COLORED PEOFLE, BUFFALO 
BRANCH 


Plaintiffs 


EWALD P. NYQUIST, INDIVIDUALLY AND AS 
COMMISSIONER OF EDUCATION OF THE STATE 

OF NEW YORK, THE BOARD OF REGENTS OF THE 
STATE OF NEW YORK, THOMAS M. BLACK, CARL 

E. PFORZHEIMER, JR., ALEXANDER J. ALI AN, 
JR., JOSEPH T. KING, JOSEPH C, INDELICATO, 
M.D., FRANCIS W. McGINLEY, KENNETH B. CLARK, 
HAROLD E. NEWCOMB, WILLARD A. GENRICH, EMLYN 
I. GRIFFITH, GENEVIEVE S. KLEIN, WILLIAM 
JOVANOVICH, MARY ALICE KENDALL, JORGE L. 
BATISTA, LOUIS E. YAVNER, MARTIN C. BARELL 
and LAURA BRADLEY CHODOS (INDIVIDUALLY AND AS 
MEMBERS OF THE BOARD OF REGENTS OF THE STATE 
OF NEW YORK), JOSEPH MANCH, INDIVIDUALLY AND 
AS SUPERINTENDENT OF SCHOOLS OF THE CITY OF” 


_ BUFFALO, EUGENE T. REVILLE, INDIVIDUALLY AND 


AS SUPERINTENDENT OF SCHOOLS OF THE CITY OF 
BUFFALO, THE BOARD OF EDUCATION OF THE City 
OF BUFFALO, FLORENCE E. BAUGH, SAMUEL E. SACCC, 
JOSEPH E. MURPHY, MOZELLA RICHARDSON, DR. MATT 
A. GAJEWSKI, LOUIS c. BENTON, MICHAEL J. RYAN, 


-2= 
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i| JOSEPH D. HILLERY and MARILYN P. KAVANAGH ‘ 
: (INDIVIDUALLY AND AS MEMBERS OF THE BOARD OF 
\ EDUCATION OF THE CITY OF BUFFALO), STANLEY M. 


DELMAR L. MITCHELL, RAYMOND LEWANi-OWSKI, GUS 
*RANCZYK, ALFREDA W. SLOMINSKI, WILLIAM J. 
DAURIA, JOSEPH S. FORMA, MICHAEJ, McCARTHY, 


| MAKOWSKI, MAYOR OF THE CITY OF BUFFALO, and 
| 


ij WILLIAM B. HOYT, GEORGE K. ARTHUR, RICHARD F. : 
if OKONIEWSKI, HORACE C. JOHNSON, JOHN A. RAMUNNO, ! 
! ANTHONY M. MASIELLO, DANIEL J. HIGGINS and 
WILLIAM A. PRICE, constituting the members of ‘ 
the COMMON COUNCIL OF THE CITY OF BUFFALO 


Defendants 


3. Amending Article IV of the complaint to allege the following: 
DEFENDANTS 


| 

| A. Defendant BOARD OF EDUCATION OF THE CITY OF BUFFALO, 
| NEW YORK (hereinafter referr:d to as "the BOARD") establishes 
| policies, practices, customs and usages which are applicable 
i to the governance of the public school system of the City of 
| Buffalo, New York. 

| 


B. Defendants Florence E. Baugh, Samuel E. Sacco, Jcseph 
\ E. Murphy, Mozella Richardson, Dr. Matt A. Gajewski, Louis C. 

| Benton, Michael J. Ryan, Joseph D. Hillery and Marilyn P. 

| Kavanagh are the persons who hold the elective office of a 

| member of the Board of Education of the City of Buffalo (here- 
| inafter referred to as "the Board"). 
| 

| 


C. Defendant Joseph Manch has been appointed by the Board 
as Superintendent of the school system of the City of Buffalo, 
New York, and as such is the chief executive officer of the 
system. Defendant Eugene T. Reville is the successor to def2n- 
dant Joseph Manch. 


D. Defendant REGENTS OF THE UNIVERSITY OF THE STATE OF NEW 
{ YORK (hereinafter referred to as "the REGENTS") establish the 

ij policies, practices, customs and usages which are generally 

i applicable to public school systems in the State of New York. 

The REGENTS are charged by law with plenary power over the oper- 
ation of the schools of the State of New York, including the 
selection of sites for school construction. The REGENTS are 

" charged with an affirmative constitutional duty to cxercise their 
' powers so as to afford equal educational opportunities to all 
citizens, including the plaintiffs and the represented class. 


E. Defendants Thomas M. Black, Carl H. Pforzheimer, Jr., 
Alexander J. Allan, Jr., Joseph T. King, Joseph C. Indelicato, 
M.D., Francis W. McGinley, Kenneth B. Clark, Harold E. Newcomb, 
Willard A. Genrich, Emlyn I. Griffith, Genevieve S. Klein, 
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William Jovanovich, Mary Alice Kendall, Jorge L. Batista, : 
i Louis E. Yavner, Martin C. Barell and Laura Bradley Chodos 

{ are the persons who constitute the REGENTS OF THE UNIVERSITY | 
1 OF THE STATE OF NEW YORK (hereinafter referred to as "the : 
REGENTS") . : 2 
a F. Defendant EWALD P. NYQUIST is the chief executive | 
: officer of the State Education Department, appointed and serv- 

ing at the pleasure of the REGENTS, and as such has general 
supervisory powers to implement the policies of the REGENTS 

and other laws of the State of New York applicable thereto. 


+. To amend Article I of the complaint so that it reads as follows: 


i 4 
I 
i 
i 


NATURE OF ACTION AND JURISDICTION 


injunctive relief under Title 42, United States Code, Sections 
1981 et seq., including 1983 and other pertinent provisions 
thereof. Plaintifés claim that defendants, while acting under 
color of state law, have deprived the plaintiffs and their 
class of rights guaranteed by the statutes of the United States 
i and the Fourteenth Amendment of the United States Constitution 
i by creating, maintaining, permitting, condoning and perpetuat- 
: ing racially segregated public schools in the City of Buffalo 

. and the Buffalo Metropolitan area. Jurisdiction is based on 

F 28 U.S.C., Sections 1343 and 2201. 


i 
| This is a civil action for declaratory judgment and ' 
i 
i 
| 


' 

4 : He 

In support of the motion the plaintiffs respectfully show to the 
Court that this Court has personal jurisdiction over each and every person 
named in the amended title of this action by reason of the appearances and 


participation herein. This Court also has full subject matter jurisdic- 
‘tion upon plaintiffs' requests for declaratory and Apdunetise relief by 
"reason of the defendants originally named herein including defendatits 
“pwald P. Nyquist and Joseph Manch. In the recent Second Circuit decision 
“of Monell et al. v. Department of Social Services of the City of New York 
et al., ss F.2d i, ~“ (2d Cir. March 8, 1976), the opinion states at 


page 2420 of the printed advance copy of the decision: 


There is no doubt that municipal and state officials, sued 
in their official capacities, are ‘persons’ within the meaning 
of § 1983 when they are sued for injunctive or declaratory 
relief. See Wright v. Chief of Transit Police, slip op. 1561, 
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1562-63 (2 Cir. Jan. 15, 1976); Gresham v. Chambers, 591 
F.2a 687, 690 (2 Cir. 1974); Erdmann v. Stevens, 458 F.2d 


(1205, 1207-08 (2 Cir.), cert. denied, 409 U.S. 889 (1972). 


In Gresham v. Chambers, 501 F.2d 687 (2d Cir. 1974), the court held 


I that the contention of lack of sukject matter jurisdiction must be 


i rejected because the gomplaint named Dr. Chambers and Mr. Patterson indiv- 


|| idually which for jurisdictional »urposes was sufficient to preclude the 


action from being classified solely as one against the county (501 F.2d 


at 690). 


| 


1974 at page 252), wherein the court upon remand stated in part: 


However, to eliminate any possible issue of subject matter jurisdic- 


tion which may be raised by reason of City of Kenosha v. Bruno, 412 U.S. 


507 (1973), and to afford full, adequate and effective declaratory and 
injunctive relief, the plaintiffs request the Court to follow the reason- 


ing set forth in the decision of Ingram v. Wright, 498 F.2d 248 (5th Cir. 


The district court should on remand grant the likely request 

of plaintiffs to add the individual members of the Dade 

County School Board as parties defendant under County Three : 
of the complaint. Without regard to whether the plaintiffs : 
may ultimately be entitled to any equitable relief against 
the School Board or its members, fairness and efficient 
judicial administration justify the addition of the individual 
school board members insofar as the plaintiffs seek declara- 
tory and equitable relief restraining the School Board from 
authorizing or implementing corporal punishment in Dade 
County.... [Citations omitted] 


WHEREFORE, volaintiffs respectfully pray that this Court grant the 


amendments herein to the complaint and summons in accordance with this 


motion and that the pleadings be deemed amended accordingly. 


‘Dated: Buffalo, New York 


March 29, 1976 
Respectfully submitted, | 


RICHARD F. 


tt eee, 
Attorne 


2300 Two Main 
Buffalo, New York 14202 
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UNITED STATES DISTRICT COURT 
WESTER?) DISTRICT OF WEW YORK 


Een nn ae ere IE anEEREpenatnanenatesteneemnamegenennenmenenenmaeememmemmnnanaantss 


GEORGE ARTHUR, NORMAN GOLDFARB, WILLIAN 

and WILHCLNINA P. SHALES, JOIN MEDIGE, and 
THE CITISENS COUNCIL FOR HUNAN RELATIONS, INC. 
and NATIONAL ASSOCIATION FOR THE ADVANCEMENT 
OF COLORED FEOPLE, BUFFALO BRANCH, 


Plaintiffs, 
AFFIDAVIT IN 
-against- OPPOSITION TO 
MOTION TO , 
EWALD P. NYQUIST, COMA4ISSIONER OF EDUCATION,- AMEND COMPLAINT 


THE BOARD OF REGENTS OF TIE STATE OF NEW YORK, 
JOSEPH MANCH, SUPERINTENDENT OF SCHOOLS OF THE 
CITY OF BUFFALO, THE BOARD OF ESUCATIO:N OF THE 
CITY QF BUTT - STANLEY M. MAKOWSKI, MAYOR OF 
THE CITY OF BUFFALO, and DELMAR L. MITCHELL, 
RAYMOND LEWANDOWSKI, GUS FRANCZYK, ALFREDA W. 
SLOMINSKI, WILLIAM J. DAURIA, JOSEPH S. FOR! 

7” MICUAEL NcCARTHY, WILLIAM B. HOYT, GEORGE K. 
APTHURN, RICHARD F. OKONIEWSKI, HORACE C. 
JORNSON, JOH A. RAMUNNO, ANTHONY M. MASIELLO, 
DANIEL J. HIGGINS and WILLIAM A. PRICE, con- 
stituting the members of the COMMON COUNCIL OF 
THE CITY OF BUFFALO, 


Defendants. 


STATE OF NEW YORK ) 
) 
COUNTY OF ALBANY ) 


JEAN M. COON, being duly sworn, deposes and says: 

1. She is the Assistant Solicitor General in the office of 
Louis J. Lefkowitz, Attorney General of the State of New York, 
counsel for defendants Nyquist and Board of Regents and is fully 
familiar with the facts and circumstances of this action. 

2. This affidavit is submitted in opposition to plaintiffs’ 
motion to amend the complaint to add new parties defendant. 


y 


/ 
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3. Plaintiffs make their motion to add, as parties defendant, 
the new Superintendent of Schools of the City of Buffalo, tne 
present members of the Buffalo Board of Faéucation and the present 
members of the State Poard of Regents. 

4. The ostensible purpose of that motion is to cure any 
possible defect in subject mattcr jurisdiction of this Court 
under 42 U.S.C. § 19383. : 

5. The motion presented by plaintiffs is ineffective to cure 
such defect in jurisdiction. 

6. The Supreme Court of the United. States in Rizzo v. Goode, 
decided January 21, 1976, held that for jurisdiction under § 1983, 
it is necessary to have as parties defendant the actual persons 
or officials who acted to deprive plaintiffs of constitutional 
rights. The Court held there was no case or controversy present 


between the parties named and the plaintiffs. The Court also held 


‘that failure to act to restrain individual acts of discrimination 


or to eliminate future acts of discrimination is not "action" 
within meaning of section 1983. 

7. While plaintiffs’ motion to amen¢ might have been prima 
facie valid prior to the trial of this action, it is not now after 
the close of proof. 

8. None of the proof, particularly as to the proposed State 


officers to be added, demonstrates any acts on their part, either 


dndivicually or in their official capacities, to deprive plaintiffs 


of any constitutional rights. 


=2- 
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9. Some of these persons did not hold their present offices, 
either at the time the action was commenced or at the time of 
trial. 

10. The motion also alleges that the individuals sought to 

be named as defendants are members of the Board of Regents. 
two, Joseph T. King and Francis W. HcGinley, are no longer 
members of the. Board. 

11. Subject matter jurisdiction based oh such an amendment 
might be sufficient to try an action, subject to connecting the 
named defendants with specific acts in violation of section 1983. 
Even then, however, jurisdiction would fail, as it did in Rizzo, 
4£ on trial no acts of the named defendants were proven. 

12. Here, where the trial is completed, the naming of these 
individuals is inadequate to confer subject matter jurisdiction 
where the trial record does not contain evidence connecti-q any 
of them with acts which deprived the plaintiffs of constitutionally 
guaranteed rights. 

13. Mere naming of individuals against whom no cause of 
action is alleged or proven is not sufficient to confer subject 
matter jurisdiction under section 1993. 


14. The relief sought by plaintiffs’ motion will not cure 
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fect inherent in their action. 


the jurisdictional def 
WHERLFORE, deponent respectfully requests that the motion 


with costs. 


oe tee 


dean M. Coon 


to add parties defendant be denied, 


Sworn to before me this 
6th day of April, 1976. 
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At a Term of the United States Dis- 
trict Court for the Western Dis- 
trict of New York held in the U.S. 
Courthouse, Buffalo, New York on 
the day of April, 1976 


PRESENT: HON. JOHN T. CURTIN 
District Judge 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Civil Action 
GEORGE ARTHUR, NORMAN GOLDFARB, WILLIAM : No. 1972-325 
and WILHELMINA P. SEALES, JOHN MEDIGE, and : 
THE CITIZENS COUNCIL FOR HUMAN RELATIONS, 
INC. and NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, BUFFALO 
BRANCH 
Plaintiffs 
-VS~- 
P| 


» EWALD P. NYQUIST, COMMISSIONER OF EDUCATION, 
i THE BOARD OF REGENTS OF THE STATE OF NEW YORK, 
it JOSEPH MANCH, SUPERINTENDENT OF SCHOOLS OF THE ORDER 
' CITY OF BUFFALO, THE BOARD OF EDUCATION OF THE 
CITY OF BUFFALO, STANLEY M. MAKOWSKI, MAYOR OF 
THE CITY OF BUFFALO, and DELMAR L. MITCHELL, 
RAYMOND LEWANDOWSKI, GUS FRANCZYK, ALFREDA W. - 
SLOMINSKI, WILLIAM J. DAURIA, JOSEPH S. FORMA, 
7 MICHAEL McCARTHY, WILLIAM B. HOYT, GEORGE K. 
« ARTHUR, RICHARD F. OKONIEWSKI, HORACE C. 
|| JOHNSON, JOHN A. RAMUNNO, ANTHONY M. MASIELLO, 
‘i DANIEL J. HIGGINS and WILLIAM A. PRICE, con- 
4 stituting the members of the COMMON COUNCIL 
OF THE CITY OF BUFFALO 
Defendants 


The plaintiffs, having moved the Court, pursuant to 28 
U.S.C. Section 1653, and Rules 15 and 19 of the Federal Rules of 


Civil Procedure, to amend the complaint and summons herein in 


co ee ee OD eee Onn © te 


various respects set forth in the motion of March 29, 1976 to the : 
Court, and the matter having come on to;be heard on April 14, 1976! 
and the defendants Ewald P. Nyquist, Commissioner of Education, ‘ 


{ The Board of Regents of the State of New York, and the members of 
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the Board of Regents of the State of New York having appeared by 
Louis J. Lefkowitz, Attorney General, and having submitted the 
opposing affidavit of Jcan M. Coon, Esq., Assistant Solicitor 
General, sworn to April 6, 1976, wherein, among other things, it 
is pointed out that Joseph T. King and Francis W. McGinley are no 
lonaer members of The Board of Regents, and the ijiefendant Joseph 
Manch, Superintendent of Schools of the City of Buffalo, The Board 
of Education of the City of Buffalo, and the members of The Board 


of Education of the City of Buffalo and the present Superintendent 


- 


of Schools of the City of Buffalo, Eugene T. Reville, having 


. appeared by Leslie G. Foschio, Esq., Corporation Cuursel of the 


City of Buffalo, and Louis J. Lefkowitz having been represented at. 
the argument before the Court by Maryann S. Freedman, £sq., Assist- 
ant Attorney General, and in opposition to the plaintiffs' appli- 


cation, and Leslie G. Foschio, Esq., Corporation Counsel of the 


- 


City of Buffalo, having been represented upon the oral argument by 
. Anthony Gregory, Esq., Assistant Corporation Counsel, in opposition 
| to the plaintiffs’ application, and the plaintiffs having Pa 
1 through Richard F. Griffin, Esq. in support of the application, 
i and the Court having had due deliberation and having determined 
li that it is appropriate to grant the relief requested and the Court 
‘ having found that no prejudice has been demonstrated to the defen- 
ants by granting the relief requested, it is 
4 ORDERED, that the plaintiffs' motion for leave to amend 


the summons and complaint is granted; and it is further 
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ORDERED, that the following named persons are made 


parties defendant to this action: 


! 


| as follows: 


| 
| 


! 


Eugene T. Reville, individually and as Superintendent 
of Schools cf the City of Buffalo 


Florence E. Baugh 
Samuel E. Sacco 
Joseph E. Murphy 
Mozella Richardson 
Dr. Matt A. Gajewski 
Louis C. Benton 
Michael J. Ryan 


Joseph D. Hillery : 
Marilyn P. Kavanagh, individually and as member of 
the Board of Education of the 


City of Buffalo 


. 


Thomas M. Black 

Carl H. Pforzheimer, Jr. 

Alexander J. Allan, Jr. 

Joseph C. Indelicato, M.D. 

Kenneth B. Clark 
Harold E. Newcomb ; 
Willard A. Genrich 

Emlyn I. Griffith 

Genevieve S. Klein 

William Jovanovich 

Mary Alice Kendall 

Jorge L. Batista 

Louis E. Yavner 


Martin C. Barell 
Laura Bradley Chodos, individually and as member of 
fhe Board of Regents of the 


State of New York 


ORDERED, that the title of the within action is amended 


WESTERN DISTRICT OF NEW YORK 
—— 


GEORGE ARTHUR, NORMAN GOLDFARB, WILLIAM 
and WILHELMINA P. SEALES, JOHN MEDIGE, and 
THE CITIZENS COUNCIL FOR HUMAN RELATIONS, 
INC. and NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, BUFFALO 


BRANCH 
Plaintiffs 


{ 
UNITED STATES DISTRICT COURT ‘ | 
| 
! 
-vs- 


f 
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EWALD P. NYQUIST, INDIVIDUALLY AND AS 

COMMISSIONER OF EDUCATION OF THE STATE 

OF NEW YORK, THE BOARD OF REGENTS OF THE 

STATE OF NEW YORK, THOMAS M. BLACK, CARL 

H. PFORZHEIMER, JR., ALEXANDER J. ALLAN, 

JR., JOSEPH C. INDELICATO, M.D., KENNETH 

B. CLARK, HAROLD E. NEWCOMB, WILLARD A. 

GENRICH, EMLYN I. GRIFFITH, GENEVIEVE S. 

KLEIN, WILLIAM JOVANOVICH, MARY ALICE 

KENDALL, JORGE L. BATISTA, LOUIS E. YAVNER, 

MARTIN C. BARELL and LAURA BRADLEY CHODOS 

(INDIVIDUALLY AND AS MEMBERS OF THE BOARD 

OF REGENTS OF THE STATE OF NEW YORK), 

JOSEPH MANCH, INDIVIDUALLY AND AS SUPERIN- 

TENDENT OF SCHOOLS OF THE CITY OF BUFFALO, 

EUGENE T. REVILLE, INDIVIDUALLY AND AS 

SUPERINTENDENT OF SCHOOLS OF THE CITY OF 

BUFFALO, THE BOARD OF EDUCATION OF VE CITY 

OF BUFFALO, FLORENCE E. BAUGH, SAMUEL E. 

SACCO, JOSEPH E. MURPHY, MOZELLA RICHARDSON, 

DR. MATT A. GAJEWSKI, LOUIS C. BENTON, 

MICHAEL J. RYAN, JOSEPH D. HILLERY and 

MARILYN P. KAVANAGH (INDIVIDUALLY AND AS 

MEMBERS OF THE BOARD OF EDUCATION OF THE 

CITY OF BUFFALO), STANLEY M. MAKOWSKI, 

MAYOR OF THE CITY OF BUFFALO, and DELMAR 

L. MITCHELL, RAYMOND LEWANDOWSKI, GUS FRANCZYK, 

ALFREDA W. SLOMINSKI, WILLIAM J. DAURIA, 

JOSEPH S. FORMA, MICHAEL McCARTHY, WILLIAM B. 

HOYT, GEORGE K. ARTHUR, RICHARD F. OKONIEWSKI, 

HORACE C. JOHNSON, JOHN A. RAMUNNO, ANTHONY M. 

MASIELLO, DANIEL J. HIGGINS and WILLIAM A. 

PRICE, constituting the members of the 

COMMON COUNCIL OF THE CITY OF BUFFALO 
Defendants 


ORDERED, that Articlelv of the complaint is amended as 


follows: 


DEFENDANTS 


A. Defendant BOARD OF EDUCATION OF THE CITY OF 
BUFFALO, NEW YORK (hereinafter referred to as “THE 
BOARD") establishes policies, practices, customs and 
usages which are applicable to the governance of the ' 
public school system of the City of Buffalo, New York. 


B. Defendants Florence E. Baugh, Samuel E. Sacco, 


Joseph E. Murphy, Mozella Richardson, Dr. Matt A. 
Gajewski, Louis C. Benton, Michael J. Ryan, Joseph D. 


~4- 
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the Summons and Complaint and Amending the Title 
and Article IV of the Complaint etc. 


Hillery and Marilyn P. Kavanagh are the persons who 
hold the elective office of a mem>oer of the Board of 
Education of the City of Buffalo (hereinafter referred 
to as "the Board"). 


C. Defendant Joseph Manch has been appointed by 
the Board as Superintendent of the school system of 
the City of Buffclo, New York, and as such is the 
chief executive officer of the system. Defendant 


Eugene T. Reville is the successor to @cfendan 


Joseph Manch. : . 
id 

D. Defendant REGENTS OF THE UNIVERS.TY OF THE 
STATE OF NEW YORK (hereinafter referred tc as “the 
REGENTS") establish the policies, practices, customs 
and usages which are generally applicable to public 
school systems in the State of New York. The REGENTS 
are charged by law with plenary power over the opera- 
tion of the schools of the State of New York, includ- 
ing the selection of sites for school construction. 
The REGENTS are charged with an affirmative constitu- 
tional duty to exercise their powers so as to afford 
equal educational opportunities to all citizens, 
including the plaintiffs and the represented class. 


E. Defendants Thomas M. Black, Carl H. Pforzheimer, 
Jr., Alexander J. Allan, Jr., Joseph C. Indelicato, M.D., 
Kenneth B. Clark, Harold E. Newcomb, Willard A. Genrich, 
Emlyn I. Griffith, Genevieve S. Klein, William Jovanovich, 
Mary Alice Kendall, Jorge L. Batista, Louis E. Havner, 
Martin C. Barell and Laura Bradley Chodos are the per- 
sons who constitute the REGENTS OF THE UNIVERSITY OF THE 


STATE OF NEW YORK (hereinafter referred to as “the 


REGENTS") . 


F. Defendant EWALD P. NYQUIST is the chief execu- 
tive officer of the State Education Department, appointed 
and serving at the pleasure of the REGENTS, and as such 
has general supervisory powers to implement the policies 
of the REGENTS and other laws of the State of New York 
applicable thereto. 


ORDERED, that Article I of the complaint is amended as 


follows: 


I 
NATURE OF ACTION AND JURISDICTION 
This is a civil action for declaratory judgment and 
injunctive relief under Title 42, United States Code, 
Sections 1981 et seq., including 1983 and other pertinent 
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Order Granting Plaintiffs’ Motion for Leave to Amend 
the Summons nd Complaint and Amending the Title 
and Article 1V of the Complaint etc. 


provisions thercof. Plaintiffs claim that defendants, 
while acting under color of state law, have deprived 

the plaintiffs and their class of rights guaranteed by 
the statutes of the United States and the Fourteenth. _ 
Amendment of the United States Constitution by creating, 
maintaining, permitting, condoning and perpetuating 
racially segregated public schools in the City of 
Buffalo and the Buffalo Metropolitan area. Jurisdic- 
tion is based on 28 U.S.C., Sections 1343 and 2201. 


ORDERED, that the summons, complaint, answers and all 


pleadings in the within action are deemed amended in accordence 


with the above. 


30 47, ae 
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UMITZD STATES DINTRICT COURT 
WESTERN DISTRICT OF NBT YORK 


GEORGES ARTHUR, et al. 


Plaintiffs 


“ve Civ-1972-325 


Defendants 


RICHARD F. GRIFFIN, 250. 
Buffalo, iew York, for Plaintitts. 


lours J. LEOKOMETZ, BeQ., Attogney 
General of the State of New York 
(0TH KESSLER TOCE, ESQ. 6 solicitor 


(SUGEES A. PAMFIL, B6Q., Assistant 
attorney General, of Counsel), 


Buffalo, New York, for the 


of B@ucation, and the Board of Regents 
of the State of Hew York, defendants. 


LESLIE G. FOSCHIO, ESQ., Corporation 
Counsel of = City of buffalo 


for Mayor Stanley M. Makowski, 
Superintendent of Schools Sugene T. 
Reville, The Board of Education, and 

the Common Council of the City of Buffelo, 
Gefendante. 
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When this school desegregation suit was filed 
in June of 1972, the plaintiffs named the suffalo Board 
of wdaucation, vor. Manch, the Superintendent of Schools, 
the State voard of Regants, and Mr.. Nyquist, the State 
Commissioner of =ducation, as defendrnts. Later, the 
plaintiffs moved to amend their complaint to add the 
Common Council of the City of Buffalo and its nembers, 
ané the mayor of Buffalo es party defendants. By order 
Gated April 29, 1974, this motion wis granted. 

ghe trial of this action was held in October 
of 1974. ‘The State defendants for the first tine in 
their post-trial brief (Post-Trial Brief for State De- 
fenéants, at 3-5), argue that the Board of Sducation and 
the State Board of Regents are not “persons” within the 
scope of 42 0.8.C. §1983, and, therefore, that the court 
lacks subject matter juriediction under 28 U.S.C. 
that Dr. Manch and Mr. Myquist were properly named as 
parties. | 

In 1972, when this case was instituted, the law 
was clear that municipalities could not be sued for dama- 


ges under $1983, since they were not “persons.” Monroe 


Saget 
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ve Pape, 365 U.S. 167 (1961). However, several court 
decisions interpreted Monroe to allow suits solely for 
: equitable relief, such as the plaintiffs seek here, 


against municipalities. See Schnell v. City of Chicago, 
407 ¥.24 1084 (7th Cir. 1969); Adame v. City of Park 
Ridge, 293 7.24 585 (7th Cir. 1961). This interpretation 


of the Menges case was rejected in June 1973, when the 
Supeeme Court decided the case of City of Kenosha v. 
Beune, 412 U.8. 507 (1973). In that case, the Court 
stated: 


We fied nothiag in the legislative 
history discussed in Mongee, or in the 
language actually used by Congress, to 
suggest that the generic word “person” 
in ¢1963 was intended to have a bifer- ~~ 
eated application to municipal corpore- 
 thens depending on the nature of the 


porations within the ambit of" §1963, 
(365 U.S.) at 167, they are outside of 
ite ambit for purposes of equitable re- 
lief as well as for damages. ‘The Dis- 
trict Court was therefore wrong in con- 
eluding that it had jurisdiction of 
appellees’ complaints under (28 U.8.C.] 
$1343. 
Id., at 513. 


Since the Kenosha case, several courts have 


explicitly ruled that school boards are not “persons* 


1022 


Decision and Order Granting Plaintiffs’ Motion. 
to Amend the Complaint etc. 


under §1983. ‘See wonell v. Social Services of the city 
of New York, Docket No. 75-7333 (2d Cix., “March 8, 1976): 


| 1 county school Roma, S11 F.24 690 (Sth 
cix. 1975); Harkless : endent go 


tect, 368 F.Supp. 738 (8.D.Tex. 1975). 
the plaintiffs have now requested leave of 
this court to asend their complaint to add es parties 
defendant in theif individual and official capacitics 
‘the present Superintendent of the Buffalo “Schools, and 
the present nesbers of the Buffalo Board of Education 
and the State Board of Regents. 

The State defendants argue that this action 
wy the plaintiffs will not cure the jurisdictional de- 
fect becsese of the recent Supreme Court case of ALggO 
vo Goods, 44 U.S.L.N. 4095 (Jan. 20, 1976), which, ir 
the state defendants’ words, “held that for juriedictic~ 
unter $1903, it is necessary to have as parties defen- 
dant the sctyal persons or officials who acted to de- 
prive plaintiffs of constitutional rights.” (state 
pefendaats’ Affidavit in Opposition, at 2). In addition, 


the City and state attorneys state that since these 
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individuals would now be sued in their individual capa- 
cities, they do not represent then. 

The State defendants read too such into the 
Supreme Court's decision in Riggso v. Goode, supra. 

The Supreme Court said in Riggo that, before injunc- 
tive relief any issue to remedy the deprivation of 
constitutional rights, there aust be a showing that 

the responsible authorities played an affirmative part 
in the deprivation of those rights. At trial in Risso, 
there was a showing that constitutional rights were vio- 
lated, but uo shoving that the nened defendants parti 
cipated. 

The situation in Riggo ie different from the 
inetant case, where plaintiffs allege that the State 
and City defendants denied then the equal protection of 
the laws by creating and maintaining segregated schools 
in the City of Buffalo, and where, at trial, plaintiffs 
attempted to prove that the soard of @iucation, through 
warious devices, had segregated and maintained segrega- 
tion in the schools and the staffe of Buffalo Fublic 


Scheol System, and that the State defendants, who have 
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the responsibility under the New York Constitution for 
public education, allowed the segregation to continus. 
The Supreme court itself noted this difference between 
achool desegregation cases and cases like Riggo, when 

it said that there is a 

. « « Gritical factual distinction 

between their case [Rizzo] and the 

desegregation cases decided by this 

Court. In the latter, segregation 

imposed by law had been implesanted 

by state authorities . . - whareas 

in the instant case (Rizso) the 

District Court found that the re- 

sponsible authorities had played no 

affixmative part in depriving . . - 

any constitutional rights. 

4d., at 4100. 
gherefore, the defendants’ reliance on Riggo is nis- 
placed. 

The Second Circuit in Monell, supss, has stated 
that “[{t}here is no dowbt that municipal and state offi- 
eials, sued in their official capacities, are ‘persons’ 
within the seaning of $1963 when sued for injunctive or 
Geclaratory relief." (Slip Op., at 2420). There is a 
secognition here of the fiction inherent in the case of | 


Bx Parte Young, 209 U.S. 123 (1908), in which the Supreme 
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Court ruled that although a state cannot be sued under 
the eleventh amendment, a suit can be maintained against 
a state official. The requirement of suing “persons” 
instead of municipalities or agencies under §1933 is a 
further extension of this same fiction. Although a 


school board itself cannot be sued, individual members 


can be. And, once the individuals are named, the suit 
proceeds as if it were against the school board as & 
separate entity. Indicative of this fiction is the 
etatement of the Supreme Court in Keyes ys $gncol Dis- 
tect Mo. 2, 413 U.8. 189, 210-211 (1973): 


The courts below attributed such 
significance to the fact that many 

of the Board's actions in the core 
city area antedated our decision in 
Brom. We reject any suggestion that 
remoteness in time has jany relevance 
to the issue of intent. If the 
actions of school authorities were to 
any degree motivated by segregative 
intent and the segregation resulting 
from those actions continues to exist, 
the fact of remoteness in time cer- 
tainly does not make those actions any 
less “intentional.” 


In other words, it is the actions of the school 


board, and not just the present board members, that are 


consiGered by the courts. If the law were otherwise, a 
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schoo) board or other entity could escape responsibility 
by @ change of members whenever suits arose. 

Federal Rule of Civil Procedure i5(a) states 
that “leave [to amend] shall be freely given when justice 
go requires." Rule 15(c) allows an amendment that changes 
the party against whos a clain is asserted to relate back 
to the date of the original complaint if the claim in 
the amended complaint arose out of the conduct set forth 
in the original complaint and i 

the party to be brought in by amendment 


ql) has received such notice of the 
institution of the action that he will 


proper party, the action would have been 
brought against hia. 


Rule 19 states: 


A person who is subject to service of 
process ané whose joinder will not ée- 
prive the court of jurisdiction over 
the subject matter of the action, shall 
be joined as a party in the action if 
(1) in his absence complete relief can- 
not be accorded among those already 
parties .. .. 


Rule 21 states: 


Misjoinder of parties is not ground 
for dismiseal of an action. Farties may 
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be dropped or added by order of the 
court on motion of any perty or of 
ite own initiative at any stage of 
the action and on such terms as are 
just. . 
ta addition, 28 U.S.C. $1653 atates: 
Defective allegations of jurisdic- 


tion may be amended, upon terns, in 
the trial or appellate courts. 


Most. aotably, in Inerehem v. Wright, 496 F.2a 
240 (5th Cie. 1974), come minority statents cued the 
pade County school Board and its superintendent cocking 
tejenctive and declaratory relief against the use of 
coeporal punishment. At the end of the trial in the 
aistrict court, the defendant actioned to diemiss under 
Feteral Rale of Civil Procedure 41(). ‘The district 
court granted the motion. 

The plaiatiffs appealed and, at the cixcuit 
court, the defendant scheol board argued that the court 
wes without juriediction, citing Kenosh®, supsa- ‘The 
Fifth Circuit stated: 

qhe District Court shoulé on renend 

grant the likely request of plaintifte 

to ada the individual members of the 

pade County School soard as parties 


éefendant. 
 keaeshan, supes, at 252. 
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In this case, had the individual defendants 
been properly named originally, ‘the present members of 
the Board of zducation and the Board of Regents would 
automatically have been substituted. Federal Rule of 
Civil Procedure 25(a). Given the fact that in 1972, 
when this suit was instituted, it was not clear that & 


school board was not @ “person” under $1993, and gives 


the feat that no defendant contested this point uatil 


the state defentants raised it in theis post trish 
nerief, and that all defendants have heen fully repre- 
ecated by counsel each step of the way, we fosl that it 
would be a manifest injustice to deny the plaintiffs’ 
potion. Plaintiffs have stipulated that they do not, 

ané will not, seek attorneys fees from the defendants 

as private citizens in their individual capacities. ech 
individual defendant, as a member of either the Buffalo 
Board of paucation or the New York state Board of Regents, 
is, and has been, fully aware of this lawsuit. As the 
Supreme Court stated in Mullaney _v. Andegson. 342 U.S. 
415, 417 (1952). a case in which the plaintiffs peti- 


tioned for leave to add two new party plaintiffs in the 
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Supreme Court, the Court stated: 


as fo dieniss the present petition and 
| require the new plaintiffs to start 
| over in the District Court would en- 
i tail needless weste and runs to 
counter effective judicial adminis- 
tration - the more so since, with 
the silent coacurrence of the defen- 
dant, the original plaintiffs were 
Id., at 417. 


Attorneys for the State and City defendants 
have indiented that ao new offer of evidence will be 
forthcoming if this motion is granted. For all the 
reacens stated above, plaintiffs’ motion to amend the 
eauplaint is granted. 

$e ordered. 


Jami f. CURTIN 
ted States District Judge 


eg 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


eee ALLELE DDD LLL LLL LLL, 


GEORGE ARTHUR, NORMAN GOLDFARB. WILLIAM 
and WILHELMINA P. SEALES, JOHN MEDIGE, and 
THE CITIZENS COUNCIL FOR HUMAN RELATIONS, 
INC. and NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, BUFFALO 
BRANCH 


Plaintiffs 


e 
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EWALD P. NYQUIST, individually and as 
Commissioner of Education of the State 

of New York, THE BOARD OF REGENTS OF THE 

STATE OF NEW YORK, THOMAS M. BLACK, CARL 

H. PFORZHEIMER, JR., ALEXANDER J. ALLAN, JR., 
JOSEPH C. INDELICATO, M.D., KENNETH B. CLARK, 
HAROLD E. NEWCOMB, WILLARD A. GENRICH, EMLYN 

I. GRIFFITH, GENEVIEVE S. KLEIN, WILLIAM 
JOVANOVICH, MARY ALICE KENDALL, JORGE L. 
BATISTA, LOUIS E. YAVNER, MARTIN C. BARELL 

and LAURA BRADLEY CHODOS, individually and as 
Members of the Board of Regents of the State 
of New York, JOSEPH MANCH, individually and as 
Superintendent of Schools of the City of 
Buffalo, EUGENE T. REVILLE, individually and as 
Superintendent of Schools of the City of 
Buffalo, THE BOARD OF EDUCATION OF THE CITY OF 
BUFFALO, FLORENCE E. BAUGH, SAMUEL E. SACCO, 
JOSEPH E. MURPHY, MOZELLA RICHARDSON, 

DR, MATT A. GAJEWSKI, LOUIS C. BENTON, 

MICHAEL J. RYAN, JOSEPH D. HILLERY and 

MARILYN P. KAVANAGH, individually and as 
Members of the Board of Education of the City 
of Buffalo, STANLEY M. MAKOWSKI, Mayor of the 
City of Buffalo, and DELMAR L. MITCHELL, 
RAYMOND LEWANDOWSKI, GUS FRANCZYK, ALFREDA W. 
SLOMINSKI, WILLIAM J. DAURIA, JOSEPH S. FORMA, 
MICHAEL McCARTHY, WILLIAM B. HOYT, GEORGE K. 
ARTHUR, RICHARD F. OKONIEWSKI, HORACE C. JOHNSON, 
JOHN A. RAMUNNO, ANTHONY M. MASIELLO, DANIEL J. 
HIGGINS and WILLIAM A. PRICE, constituting the 
members of the COMMON COUNCIL OF THE CITY OF BUFFALO 


Defendants 
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APPEARANCES: 


RICHARD F. GRIFFIN, ESQ. 
Buffalo, New York, for Plaintiffs. 


LOUIS J. LEFKOWITZ, ESQ., Attorney 
General of the State of New York 
(RUTH KESSLER TOCH, ESQ., Solicitor 
General, & JEAN M. COON, ESQ., 
Assistant Solicitor General, of 
Counsel), Albany, New York, and 
(EUGENE A. PANFIL, ESQ., Assistant 
Attorney General, of Counsel), 
Buffalo, New York, for the Commissioner 
Of Education,and the Board of Regents 
of the State of New York, defendants. 


LESLIE G. FOSCHIO, ESQ.; Corporation 
Counsel of the City of Buffalo 

(ANTHONY GREGORY, ESQ., Assistant 
Corporation Counsel, & FRANK A. 

SEDITA, JR., ESQ., Assistant Corporation 
Counsel, of Counsel), Buffalo, New York, 
for Mayor Stanley M. Makowski, 
Superintendent of Schools Eugene T. 
Reville, The Board of Education, and 

the Common Council of the City of Buffalo, 
defendants. 
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INTRODUCTION 


This court's decision in this case comes after 
a long and arduous journey through a complex lawsuit, in 
which the plaintiffs charge the defendants with “creating, 
maintaining, permitting, condoning and perpetuating ra- 
cially jacniy iia public schools in the City of Buffalo 
and in the Buffalo Metropolitan area.“ (Complaint, at 
1). Plaintiffs allege a cause of action under 42 U.S.C. 


Vv 
§§1981 et seq. and the fourteenth amendment to the 


United States BERIT They seek declaratory and 
injunctive relief under 28 U.S.C. aie aad claim jur- 
isdiction in this court under 28 U.S.C. §1343. 

It, hardly needs to be pointed out that the 
Constitution and the laws do not forbid all types of dis- 
crimination. The fourteenth amendment prohibits only 
discrimination carried out under color of law; private 
discrimination, however regrettable or reprehensible, is 
not actionable under it. Civil Rights Cases, 109 U.S. 3, 
11 (1883); Shelley v. Kraemer, 334 U.S. 1, 13 (1948). 
This state action requirement presents no obstacle to the 


plaintiffs' case, since there is no question but that all 


the Gefendants are state agencies within the ambit of the 
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fourteenth amendment's protection. See United States 


v._ Texas Education Agency, 467 F.2d 848, 863 (Sth Cir. 
.1972) (en banc); Oliver v. Kalamazoo Board of Education, 
368 F.Supp. 143, 157-58 (W.D. Mich.), aff'd 508 F.2a 


178 (6th Cir. 1974), cert. denied, 421 u.S. 963 (1975). 


At this point in the lawsuit, the only question 
before the court is whether or not any or all of the de- 
fendants have acted in such a manner as to segregate the 
Buffalo Public School System [hereinafter BPSS]. The 


question of remedy, i.e., what action the court should 


take if it should find that the BPSS is segregated, is 
not before the court. 

It should be emphasized that this court sits 
Only as an arbiter of a legal dispute, not as a super- 
school board. It is this court's duty to safeguard the 
fourteenth amendment's guarantee of equal protection under 
the laws for all residents of the United St:.tes. The’ late 
Judge Murrah's words aptly describe the court's function 
in this lawsuit: 

We yet like to believe that wherever the 


Federal courts sit, human rights under 
the Federal Constitution are always a 
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proper subject for adjudication. 


Stapleton v. Mitchell, 60 F.Supp. 51, 
55 (D.Kans. 1945), appeal dismissed, 
326 U.S. 690 (1945). 


At the outset, the court gratefully acknow- 
ledges the consistently professional cooperation ex- 
hibited by all parties to this lawsuit. One of the 
beneficial consequences of this cooperation was a series 
of 161 Og upon which all parties agreed be- 
fore the trial in this action commenced. This, of course, 
considerably reduced the burden on this court once the 
trial actually began. 

The complexity and scope of the issues before 
the court must not be understated, however. The question 
presented - whether or not the defendants intentionally 
committed segregative acts affecting the Buffalo public 
schools - is one that calls for the strongest of TN 3 
The final written record of this case gives some testimony 
to its complexity and to the fervor with which it was con- 
tested. Pretrial motions and discovery procedures consumed 
many months; the actual trial lasted ten days, with a tran- 
script running 1,695 pages; parties submitted many pre- 


6/ 
trial and post-trial briefs; some 180 exhibits were 


I 
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admitted into evidence: and post-trial oral arguments 
were scheduled to facilitate a clear understanding of 
the positions and legal arguments of all parties. 

It is, of course, the duty of this court to 
decide the facts from the evidence placed before it. 
Correlatively, it is the duty of this court to apply the 
law as it exists, both in the decisions’ of the Supreme 
Court and those of the Second Circuit in which this court ° 
sits. After carefully sifting through all the testimony, 
evidence, and argument, the court is now prepared to ap- 


ply the applicable law to the facts as it finds them. 
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I. THE PARTIES AND THEIR POSITIONS 


This suit was instituted as a class action, 
with the named individual plaintiffs, black and white 
parents of public school children in the Buffalo metro- 
politan area, attempting to represent all others simi- 
larly situated. Although a class action is appropriate 
under Federal Rule of Civil Procedure 23(b) (2), the 
court believes that since little evidence was presented 
at trial regarding non-BPSS policies and practices, the 
certified class should be restricted to parents of chil- 
dren attending Buffalo public schools. 

Also plaintiffs are the Citizens Council for 
Human Relations, Inc., a non-profit corporation organized 
under the laws of the State of New York, and the National 
Association for the Advencement of Colored People, Buffalo 
branch, organizations which seek, among other things, 
equal opportunity in education. 

The defendants are 5wald Nyquist, the Commis- 
sioner of Education in New York State, The Board of Regents 
of the State of New York and its individual members [State 


defendants], Joseph Manch, Superintendent of Schools of 
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the City of Buffalo at the time this suit was brought, 
and Eugene Reville, the present Superintendent, the 
.Beard of Education of the City of Buffalo and its mem- 
bers, the Common Council of the City of Buffalo and its 
members, and Stanley M. Makowski, Mayor of the City of 
Buffalo [City defendants] . 

Originally, the plaintiffs did not name the 
individual members. of the Board of Education or the 
Board of Regents. By order of this court dated today, 
the plaintifés' motion to amend their complaint to in- 
clude the individual members of these two Boards as 
parties defendant was granted. 

The plaintiffs allege that the defendants, by 
various actions and inactians, have caused the BPSS to 
become or remain severely segregated. Among the major 
allegations are segregation of staff, siting and con- 
struction of schools so as to promote segregation, 
manipulation of school district lines, optional zones 
and transfers for segregative reasons, failure to imple- 
ment any meaningful integration plan, failure to hire 


significant numbers of minority group teachers, failure 
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to promote significant numbers of minority individuals 
to supervisory positions, and failure to fund the pro- 
posed new East Side High School. Numerous other actions 
and inactions are alleged, including segregation of 
residential areas, and student assignment which incor- 
porated this segregation. As a result of these actions 
of the defendants, plaintiffs claim that they have been 
denied the equal protection of the laws guaranteed to 
all citizens by the fourteenth amendment. 

The City defendants, while acknowledging that 
many Of the schools are racially imbalanced, insist that 
any imbalances are due to demographic shifts in housing 
patterns that are beyond their control. [In addition, 
they contend that no affirmative action is required of 
them by the Constitution to alleviate the imbalances so 
caused. In adhering to their long-standing neighborhood 
school policy, which they argue is and has been racially 
neutral, the City defendants deny that they have violated 
the plaintiffs' constitutional rights. 

The State defendants likewise admit that wide- 


Spread segregation exists in the BPSS, but insist that 
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they have done more than is constitutionally required 
of them to end it. They also disclaim any responsi- 
bility for, or power to end, the segregated residen- 


tial patterns in the City of Buffalo. 
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II. THE LAW 


In 1954 the Supreme Court of the United States 
issued its famous decision in Brown v. Board of Educa- 
tion, 347 U.S. 483 (1954), which declared that laws re- 
quiring separate school facilities for blacks and whites - 
the separate but equal school doctrine - were unconstitu- 
tional. The Court ruled in that decision that such a 
system was “inherently unequal", and that such school 
segregation was a violation of the fourteenth amendment's 
guarantee of equal protection of the laws. 347 U.S., at 
495. Although separate school facilities siandated by 
statute have long been outlawed in New York ou on 


did not effectively prevent the slow emergence of separate 


educational facilities, as shown in tables 3 to 7, infra. 


The law to be applied in this case has evolved 
through a series of Supreme Court and circuit court cases 
since Brown dealing with school segregation in many cities 


8/ 
. ef our country, both North and South. The essential 


elements, found in Keyes v. School District No. 1, 413 
U.S. 189 (1973), a case which involved the Denver public 


schools, can be reduced to a series of questions: 
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(1) Have plaintiffs shown that any of the Buffalo public 
schools are ie 

(2) I£ the answer to the first question is yes, have 
plaintiffs shown that any of this segregation was 
brought about or maintained by purposeful or inten~ 
tional segregative acts by the on 

(3) I£ question number 2 is answered affirmatively, 
have plaintiffs shown that a meaningful or substantial 
portion of the school district was so segregated? 

All parties agree that the Buffalo public schools 
exhibit severe racial imbalance (City Defendants’ Answer, 
at 2; State Defendants’ Answer, at 2), and that “{iJ]n 
recent years, the degree of racial isolation in the Buffalo 
public schools has been increasing." (s-11). The defen- 
dants deny, however, that the segregated condition of the 
BPSS was intentionally or purposefully caused by them. 


In other words, the defendants argue that the schools: are 


de facto segregated, not de jure segregated. As the 


Supreme Court has explained in Keyes, “the differentiating 


factor between de jure segregation and so-called de facto 


segregation . . . is purpose or intent to segregate.” 


Keyes, supra, 413 U.S. at 208 (emphasis in original). 
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In deciding the question of intent, the court 
is not required to find guilt or innocence, prejudice 
or evenhandedness, or even “badness” or "goodness" on 
the part of the defendants. To prove their case, plain- 
sites are not required to show that racist motives 
prompted the defendants, nor even that defendants wanted 
the schools to be segregated, although proof of either of 
these would be sufficient to show the required intent. It 
is enough, as the Second Circuit explained in Hart v. Com- 
munity School Board, 383 F.Supp. 699 (E.D.N.Y. 1974), 
aff'd 512 F.2d 37 (2d Cir. 1975), to show that the proba- 
ble and foreseeable result of the defendants’ acts was 
segregation. In Hart, the district court found that the 
school board had ghconmtitationaliy segregated a school 
despite the court's specific finding that the school board 
was not racially motivated. The board appealed this deci- 
sion. The Second Circuit stated: 

Unless the Supreme Court speaks to the 

contrary, we believe that a finding of 

de jure segregation may be based on ac- 

tions taken, coupled with omissions made, 

by governmental authorities which have 

the natural and foreseeable consequence 


of causing educational segregation. 
Hart, supra, 512 F.2d at 50. 


so nas ae 
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Furthermore, it is not necessary that the 
plaintiffs prove that the defendants‘ every action was 
. discriminatory or that no positive action was ever taken 
by the defendants to promote integration. We are not 
dealing with absolutes. Isolated actions of constitu- 
tionally insignificant effect, whether of a discrimina- 
tory nature or such as to avoid or alleviate segregation, 
are not determinative. If fourteenth amendment rights 
are being denied, plaintiffs are entitled to relief. 
United States v. Texas Education Agency, supra, 467 F.2d 
at 873. 

In this regard, we note the words of the Sixth 


Circuit in Oliver v. Michigan State Board of Education, 
508 F.2d 178 (6th Cir. 1974), cert. denied, 421 U.S. 963 


(1975): 


When constitutional rights are in- 
volved, the issue is seldom whether 
public officials have acted with evil 
motives or whether they have consciously 
plotted with bigotry in their hearts to 
deprive citizens of the equal protection 
of the laws. Rather, under the test for 
de jure segregation, the question is 
whether a purposeful pattern of segrega- 
tion has manifested-itself over time, 
despite the fact that individual official 
actions, considered alone, may not have 
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been taken for segregative purposes 

and may not have been in themselves 
constitutionally invalid. .. - 

Benevolence of motive does not excuse 
segregative acts. 

508 F.2d at 182-83 (citations omitted). 

Some of the actions and events considered in 
this lawsuit occurred before many, OF in some cases any, 
of the present public school children first attended 
school. The passage of time alone does not wipe the 
evidentiary slate clean, however. The Supreme Court has 
stated: 

. « - We reject any suggestion that 

remoteness in time has any relevance 

to the issue of intent. If the ac- 

tions of school authorities were to 

any degree motivated by segregative 

intent and the segregation resulting 

from those actions continues to exist, 

the fact of remoteness in time cer- 

tainly does not make those actions any 

less “intentional. " 

Keyes, supra, 413 U.S. at 210-11. 

If the plaintiffs prove that some schools were 
intentionally segregated by the defendants, the court must 
then decide whether the plaintiffs have shown that a sub- 
stantial portion of the school district was so segregated. 
If the plaintiffs have proved that the defendants inten- 
tionally segregated a substantial part of the school dis- 


trict, this “creates a presumption that other segregated 
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schooling within the system is not adventitious. It 
establishes, in other words, a prima facie case of un- 
-lawful segregative design on the part of school authori- 
ties.“ Keyes, supra, 413 U.S. at 208. It is then in- 
 cumbent on the defendants to prove that the other segre- 
gated schools are not the consequence of their illegal 
segregative actions as well. The burden so imposed on 
the defendants is considerable. Mere reliance on an 
“allegedly logical, racially neutral" course of action 
is insufficient. The Supreme Court has explicitly enun- 
ciated the standard: 

(The defendants'] burden is to adduce 


proof sufficient to support a finding 
that seareqative intent was not amon ) 


the factors that motivated their ac- 
tions. 

Keyes, supra, 413 U.S. at 210.2)/ 
(Emphasis added) . 
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Buffalo's growth pattern has been similar to 
many other large cities of the northeast. Although the 
physical boundaries of the City of Buffalo have not 
changed significantly since the middle of the 19th cen- 
tury (PX 260, Pt. II, at 1), the population did not stop 
growing until a century later in 1950. In the quarter 
century since, the City has exhibited a steady population 
decline, due in large part to the familiar suburban mi- 

12/ 
gration. 

Many immigrants were attracted to Buffalo in 
the late 1800's, and the City retains strong ethnic con- 
centrations to this day. The black population of Surtein, 
negligible around the turn of the century, has grown 
steadily since World War I, receiving a strong impetus 
from the economic growth occasioned by the war industries 
during the sur As is typical of northern cities, 
the older central city has long been the locus of the 
black population, with movement slowly taking place to 


other areas of the city over the last two decades. Al- 


though some diffusion of black families throughout the 
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43 square miles of Buffalo has occurred, the number of 
blacks in suburban areas has been, and is, negligible. 

The segregated nature of Buffalo's suburbs is 
glaringly evident when area public school districts are 
compared. The New York State Commission on the Quality, 
Cost and Financing of Elementary and Secondary Education 
reported in 1972 that 

(Buffalo's] surrounding suburbs are 

severely segregated. Of the 30 Erie 

County school districts, only six 

have over 1 per cent nonwhite students. 

Of these six, the only two districts 

with significant nonwhite student popu- 

lations are Buffalo (46.6 per cent) and 

Lackawanna (19.2 per cent). Akron, with 

a sizeable Indian population, has the 

third highest nonwhite population, re- 

presenting 16 pey ent of the total. 

(Px 305, at 4.44) (Footnotes omitted). 

As the City's population has dropped, the min- 
ority percentage has correspondingly increased, as shown 


in the following table. 


TABLE I 


POPULATION CITY OF BUFFALO 


YEARS TOTAL _NON-WHITE 
1950 580,132 6.5 
1960 532,759 13.8 
1970 462,768 21.0 


SOURCE: PX 263, at 5; S-9. 


at 
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At the same time, the BPSS has recorded a 
gimilar drop in its pupil population, with an even more 
14a/ 


striking percentage increase in non-white members, as 


the following table shows. 


TABLE 2 
BPSS STUDENT POPULATION 
YEARS TOTAL NON-WHI . % NON-WHITE 
1966 72,963 25,486 35% 
1970 70, 300 28,692 40.8% 
1973 61,060 27,949 45.8% 


SOURCE: PX 6, at 6. 


The difference in years 1970 and 1973 is illustrative of 


this phenomenon - i.e., the population, in absolute num- 


bers, of minority public school children decreased, yet 
the minority percentage we 

The population drop is naturally reflected in 
school attendance figures. During the years 1966 through 
1973, only ten of Buffalo's seventy-three elementary 
schools experienced an increase in enrollment. The rest 
noted declines ranging from negligible to severe. Total 


enrollment in those years dropped over 11,000, a percen- 


tage decline of approximately 23% from the January 1966 
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totals. Minority enrollment declined during that period 


by 525, while majority enrollment dropped by over 10,000 


16/ 
* students. 
16a/ 
As of the 1973-1974 school year, the BPSS con- 


17/ 
sisted of 77 elementary schools, 4 middle and 2 junior 


high schools, 7 academic and 6 vocational-technical high 
schools. The pupil population in October 1973 was 
61,060, of whom 53.3% were white, and 46.7% were non- 
white. (S-10). The system has never been under mandate 
of law to operate a dual system along racial lines. In 
fact, New York State enacted an anti-segregation law for 
public schools in a Nevertheless, there exists 
substantial racial imbalance in the public schools. In 
1973, 55 out of 77 elementary schools, 5 out of 6 junior 
and middle schools, and 7 out of 13 high schools were 
from 80 to 100% majority or minority, as tables 3 through 
7 demonstrate. Statistics such as these prompted Commis- 
sioner Nyquist to state in April 1972 that "segregation 
{in the BPSS] is more severe now than it was seven years 


ago." (S-18(b)]. 
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TABLE 3 


ELEMENTARY SCHOOLS 80-100% MINORITY ENROLLMENT (OCT.1973) 


SCHOOL (GRADES) 


6 


8 


12 


16 


17 


23 


31 


(PK-6) 
(PK-6) 
(PK-6) 
(PK-6) 
(PK-6) 
(K-5) 


(K-8) 


Build (former 32) 


35 
37 
39 
41 
47 
48 
50 
53 
59 


62 


(PK-6) 
(Special) 
(PK-8) 
(PK-6) 
(PK-6) 
(PK-6) 
(PK-5) 
(Special) 
(PK-6) 
(K-5) 


(K-7) 


sila Dhsaeincamedicpeaahacdisiatie tonckacedsetetoaae teaeeio aeetagnaeaatskeeeanumastonudeemssamaasattsaassentee 


RH 


MINORITY 


801 
777 
230 
178 
465 
697 


828 


575 

76 
809 
927 
371 
272 
396 

99 
880 
566 


712 


(100%) 
(99. 9%) 
(100%) 
(90%) 

(99.4%) 
(91.8%) 


(99. 2%) 


(99. 7%) 
(96. 2%) 
(99. 9%) 
(100%) 
(100%) 
(100%) 
(99. 7%) 
(100%) 
(99. 9%) 
(98. 3%) 


(92.5%) 


Q 


1 


0 


19 


62 


10 


58 


MAJORITY 


(0%) 
(0.1%) 
(0%) 
(10.0%) 
(0. 6%) 
(8.2%) 


(0.98%) 


(0. 3%) 
(3.8%) 
(0.1%) 
(0%) 
(0%) 
(0%) 
(0. 3%) 
(0%) 
(0.1%) 
(1. 7%) 


(7.5%) 


TOTAL 


801 
778 
230 
197 
468 


759 


' 935 


577 


79 


810 


927 


371 


272 


397 


99 


881 


576 


770 
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SCHOOL (GRADES) 
.74 (PK-6) 

75 (PK-6) 

90 (K-6) 


93 (K-3) 


SOURCE: PX6 at 13-20 (Statistics); 


-20- 


MINORITY 
626 (98.9%) 
363 (100%) 
512 (89.3%) 


99 (100%) 


MAJORITY 
7 (1.1%) 
O (0%) 

61 (10.7%) 


O (0%) 


DX 3 (Grades). 


ELEMENTARY SCHOOLS 80-100% MAJORITY ENROLLMENT (OCT.1973) 


SCHOOL MINORITY 

11 (K-8) 43 (9.8%) 
18 (K-6) 43 (9.8%) 
19 (X-8) 70 (11.8%) 
26 (K-6) 32 (7.9%) 
27 (K-6) 4 (0.6%) 
28 (K-6) 70 (11.8%) 
29 (K-8) 43 (6.0%) 
30 (K-6) 13 (6.8%) 
33 (PK-6) 45 (8.7%) 
34 (K-5) 38 (13.4%) 
38 (PK-8) 83 (13.0%) 
43 (K-8) 27 (2.8%) 
45 (K~8) 83 (8.9%) 
49 (K-5) 14 i7.2%) 
51 (K-6) 40 (9.3%) 
52 (K-8) 54 (7.8%) 
60 (K-6) 13 (2.1%) 
63 (K-8) 86 (15.5%) 
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TABLE 4 


MAJORITY 


398 
395 
523 
374 
631 
522 
690 
177 
471 
245 
554 
920 
848 
179 
388 
637 
620 


469 


(90. 2%) 
(90. 2%) 
(88.2%) 
(92.1%) 
(99.4%) 
(88.2%) 
(94%) 

(93.2%) 
(91.3%) 
(86. 6%) 
(87.0%) 
(97.2%) 
(91.1%) 
(92.8%) 
(90. 7%) 
(92.2%) 
(97.9%) 


(84. 5%) 


TOTAL 


441 
438 
593 
406 
635 


592 


733 


190 


516 


283 


637 


947 


931 


193 


428 


691 


633 


555 
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SCHOOL MINORITY MAJORITY TOTAL 
65 (K-6) 51 (13.4%) 330 (86.6%) 381 
66 (K-8) 74 (10.6%) 621 (89.4%) 695 
67 (K-8) 44 (6.6%) 626 (93.4%) 670 
69 (K-8) 57 (10.6%) 479 (89.4%) 536 
70 (K-6) 6 (1.4%) 427 (98.6%) 433 
71 (K-6) 63 (18.4%) 279 (81.6%) 342 
72 (K-8) 9 (1.1%) 821 (98.9%) 830 = 
77 (PK-8) 114 (15.1%) 640 (84.9%) 754 
79 (K-4) 38 (11.9%) 282 (88.1%) 320 
80 (K-8) 53 (16.5%) 269 (83.5%) 322 
81 (K-8) 87 (12.8%) 595 (87.2%) 682 
83 (K-5) 3 (2.3%) 127 (97.7%) 130 
84 (Special) 40 (17.9%) 184 (82.1%) 224 
86 (K-5) 26 (8.4%) 284 (91.6%) 310 
88 (K-4) | 4 (3.2%) 125 (96.8%) 129 


SOURCE: PX6, at 13-20 (Statistics); DX3 (Grades). 
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TABLE 5 


MIDDLE AND JUNIOR HIGH SCHOOLS 
80-100% MINORITY-MAJORITY ENROLLMENT 
(ocT. 1973) 


SCHOOL 


Fillmore 
Middle 


Clinton 
Junior 


Genesee Humboldt 
Junior 


Southside 
Junior 


Woodlawn 
Junior 


MINORITY 
690 (89.0%) 


846 (100%) 


932 (90.9%) 


202 (15.4%) 


764 (99.6%) 


SOURCE: PX 6, at 21. 


MAJORITY 


85 (11.0%) 


O (0%) 


93 (9.1%) 


1107 (84.6%) 


3 (0.4%) 


1309 


767 
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ACADEMIC HIGH SCHOOLS 
80-100% MINORITY-MAJORITY ENROLLMENT 


(OCT. 1973) 


SCHOOL MINORITY MAJORITY TOTAL 
East High 1622 (99.0%) 17 (1.0%) 1639 

Riverside High 232 (15.1%) 1301 (84.9%) 1533 

South Park High 245 (12.7%) 1683 (87.3%) 1928 


SOURCE: PX 6, at 22. 


TABLE 7 


VOCATIONAL-TECHNICAL HIGH SCHOOLS 
80-100% MINORITY-MAJORITY ENROLLMENT 


(ocT. 1973) 


Fosdick-Masten 576 (98.1%) 11 (1.9%) 587 


Hutchinson-Central 


Technical 223 (19.8%) 902 (80.2%) 1125 
McKinley 235 (20.3%) 922 (79.7%) 1157 
Seneca 222 (20.0%) 891 (80.0%) 1113 


SOURCE: PX 6, at 23. 


1058 
Decision and Order Dated April 30, 1976. 


of BUREALO 


ctly 
S eetaetnatitinseastiinnel 


MAP 1 


1059 


Decision and Order Dated April 30, 1976. 
«2S~ 


The BPSS exhibits a complex combination of 
grade structures and feeder patterns. Elementary schools 
‘vary from pre-kindergarten or kindergarten through third, 
fourth, fifth, sixth, seventh, or eighth grades. Middle 
schools are fifth througi: eighth grades, junior high schools, 
seventh through ninth grades, and high schools ninth through 
twelfth grades. Depending on the grade structure of the 
individual elementary school, a child may remain in one 
grammar school for his complete elementary education, or 
progress to a second grammar school, a middle school, or 
a junior high school. For instance, Schools 16, 30 and 
38 are all within a matter of blocks of each other on the 
city's near west side. A child attending School 16, a 
K-6 school, will proceed to Woodlawn Junior High School 
and then Grover Cleveland High School, while a child 
starting out at School 30, another K-6 school, will trans- 
fer to School 56 for seventh and eighth grades and then 
go to Lafayette High School, itis 4 third child at School 


38 will remain at that school from kindergarten through 
19/ 


eighth grade and then gc to Grover Cleveland High School. 


(PX 296, at 26: Record, Vol. VIII, at 21-22). 
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As a general rule, pupils do not have a 
choice of elementary schools. They must attend the 
school in the geo which they live. This is 
also true for the junior high schools, the middle schools 
and the academic high schools. However, it is not true 
for the vocational-technical high schools, which accept 


students from all over the city and have no district lines. 
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IV. THE TRIAL 


For purposes of éeunnbing the allegations of 
the plaintiffs, the court will analyze separately what 
it considers to be the major issues: East High School, 
the siting and districting of Woodlawn Junior High, the 
use of transfers, optional areas and redistricting of 
attendance zones, the vocational-technical high schools, 
staff segregation, the state integration mandate, and 


the housing segregation in Buffalo. 
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IV-A. EAST HIGH SCHOOL 


There are sven academic high schools in the 


BPSS. Each of these schools has its own area from vhich 


it gets its students. The policy of the Board of Educa- 
tion has been, at least since 1956, that students living 
in a certain academic high school's district must attend 
that high school. (S-42). Any deviation from the 
Board's attendance policy requires authorization from 
the Office of Pupil Personnel Services, and "may only be 
granted for nardship, language, and voluntary integra- 
22/ 
tion." (S-42). The enrollments at the academic high 


--hools as of Jaziuary 1966 and October 1973 are show: in 


Table 8 below. 
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TABLE 8 


ACADEMIC HIGH SCHOOL ENROLLMENTS 
1966 and 1973 


TOTAL 
SCHOOLS JAN.1966 MAJORITY MINORITY 
Bennett 2050 1494 (72.9%) 556 (27. 1%) 
East 1818 157 (8.6%) - 1661 (91.4%) 
Grover 
Cleveland 1453 1289 (88.7%) 164 (11.3%) 
Kensington 1999 1959 (98%) 40 (2%) 
Lafayette L522 1257 (82.6%) 265 (17.4%) 
beens 1830 1804 (98.6%) 26 (1.4%) 
South Park 2649 2494 (94.1%) 155 (5.9%) 
TOTAL 
O¢T .1973 
Bennett 1606 899 (56%) 707 (44%) 
East 1639 17 (1%) 1622 (99%) 
Grover 
Cleveland 1139 674 (59.2%) 465 (40.8%) 
Kensington 1923 1093 (56.8%) 830 (43.2%) 
Lafayette 1152 664 (57.6%; 488 (42.4%) 
Riverside 1533 1301 (84. 9%)j 232 (15.1%) 
— South Park 1928 1683 (87.3%) 245 (12.7%) 


SOURCE: PX 6, at 2z. 
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Although the outer boundaries of the BPSS 
have remained st2tic for many years, the individual high 
school district lines that govern attendance zones have 
been altered many times. East High School is among those 
schools that. have been redistricted. 

Plaintiffs charge that through redistricting ~ 
and language transfers, the defendants have increased and 
maintained the racial segregation at East High School. 

In assessing the evidence, this court is cognizant that 
“{w]hat is or is not a segregated school will necessarily 
depend on the facts of each particular case." Keyes, 


supra, 413 U.S. at 196. 


1. REDISTRICTING 
The stipulations indicate the following facts 
with regard to the redistricting of East High School: 


l. The Board in May 1954 adjusted the 
East district so that _students re- 
siding in an optional area in 
the eastern sector of the district 
would thereafter not be given the 
option of attending East. The 
students in this optional area were 
“practically all white." (S-151). 


2. Another district adjustment by the 
Board at this time extended the East 
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district further south. The re- 
sult of this was that some black 
students were required to go to 
East instead of the predominantly 
white South Park High School. 
(S-152). 


3. Three years later, in May Of 1957, 
another redistricting for East was 
authorized by the Board. This 
changed an area=—/ then optional to 
Grover Cleveland, Bennett and 
Lafayette High Schools to East's 
district. Most of the students in 
this formerly optional area are 
black. (8-153). 


4. At that same Board meeting, gradu- 
ates <f School 43 were assigned to 
South Park High School. School 43 
students were predominantly white 
and te school was just as close to 
East as to South Park. (S-154-156). 

The redistricting testimony at trial was not 
extensive, but it did flesh out the bare bones of the 
stipulations. S-151 and 154-156, paragraphs one and 
four, supra, deal with the same area, commonly referred 
to as the “Lovejoy” or "School 43" area. See Map 25° 
infra. As of 1950, this section was part of the East 
High district. In July of 1951, it was declared an op- 


tional district, providing students residing in that area 


the choice of attending either East High on the west, or 
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Kensington High on the north. In 1954, as paragraph one 
explains, the Lovejoy district was made a part of the 
‘Kensington High district. Three years later, in 1957, 
the students in the district were transferred to South 
Park High, as indicated in paragraph four, supra. Fin- 
ally, in 1961, the Board reassigned this area to 
Kensington High. (Record, Vol. VII, at 103-105). The 
evidence indicates that this area has always been over- 
whelmingly white (PX 290; 291), and that it "is either 
closer to East High School - or at least equidistant 

to ~ than South Park." (S-156). 

This redistricting of East High School,which 
resulted in the largely white Lovejoy neighborhood being 
excised from the East district, must be considered in 
conjunction with the language transfer policy in effect 


from 1160-1972. 


2. LANGUAGE TRANSFERS 

The language transfer exception was designed 
to allow a student to take advantage of a particular lang- 
uage curriculum that his district school did not offer. 


This special exception injects additional flexibility into 
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an academic high school system already quite accommoda- 
ting of students' language pursuits, since Board policy 
is to offer language courses “in each high school if 
there are [sic] a sufficient number of students who ex- 
press a bonafide interest in taking such language." 
(S-46). Testimony at trial indicated that the minimum 
number of students required by the Board is fifteen. 
(Record, Vol. III, at 195-96), 

Certain languages, such as Spanish, French and 
Latin, are apparently taught at all the academic hi¢g?: 
schools. Polish, Italian, Hebrew and Russian, however, 


the so-called “special languages," are restricted to se- 
lected high schools. (PX 264, at 545). A course in 
Polish was taught at East High School until about 1960, 
but, of the seven academic high schools, only East had 
noue of these special language courses from approximately 
1960 to 1972, (S-53, 54: PX 264, at 545; Record, Vol. IV, 
ac 75). 

The evidence shows that sometime in the early 


1950's East High School was predominantly white. (Record, 


Vol. I, at 102). Although in 1970 the East High district 


had become approximately 60% black (PX 264, at 547), the 
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court takes judicial notice of the well known fact,not 
disputed by the defendants, that the East High School 
_ district had long been, and still was in the 1950's 
and 1960's, populated by substantial numbers of persons 
of Polish extraction. Many Polish-Americans still live 
there. If there was any district in the Buffalo school 
system where a demand for Polish language classes ex- 
isted, it was the East High School district and the 

25/ 
Board of Education was well aware of this. 

It is not only a clearly foreseeable and one 
tural consequence that curtailment of the language 
classes at East would induce transfers to other high 
schools, it is obvious that this result would occur. 
athe evidence produced at trial corroborated this. Plain- 
tiffs proved that many East district students obtained 
language transfers to study one of these special languages 
at another public high school, usually South Park or- 
Kensington Highs. All of these transfers had to be au- 
thorized by the Student Personnel Services Office. They 
caused annual headaches for that office, which was inun- 
dated with transfer requests prior to the start of each 


school year. 
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As the following testimony of the head of 
the Student Personnel Services indicates, this situa- 
tion was made known to the Superintendent of Schools. 


Q. Did you at anytime recommend to 
the Superintendent or to the 
Board of Education or to anyone 
that the languages that these stud- 
ents were asking to take be offered 


at East High School? 

A. Yes, I did. In fact, we constantly 
did. . .. 3. . Se constantly we 
brought to the Superintendent's at- 
tention maybe these languages should 
all be put into East. High School. 


Q. When would you recali that you first 
made that recommendation? 


A. Probably every year. Probably every 
year. 


Q. Every year. Would that be every year 
from 1965 when you assumed your posi- 
tion? 

A. Probably. Probably, yes. 

(Record, Vol. III, at 201-202). 

The language transfers out of East were called to the 
Board's and to the Superintendent's attention by others 


also. At a Board meeting on May 26, 1971, Superintendent 


Manch was specifically informed that South Park High School 
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alone had 143 out of district students, "generally from 


the East High School district," studying Polish and 


‘Russian. (PX 60, at 88-89). The possibility that lang- 


uage transfers were contributing to East's predominantly 
black enrollment was raised as early as 1963 in a report 
by the Civil Rights Commission of the United States. 
(px 10, at 18), Noting that East High at that time was 
predominantly black, though the East district was not, 
the report suggested that language transfers were possi- 
bly being used = white students to transfer out of East. 
The report pointed out the curious result of 
a 1957 adjustment in the Riverside High-Bennett High boun- 
dary. The area assigned to Riverside, previously optional 
between Riverside and Bennett, contained a substantial 
Jewish population. Shortly after this change was made, 
the Board of Education became aware that significant num- 
bers of the new Riverside High students were transferring 
back to Bennett to take Hebrew. To avoid this, the Board 
instituted Hebrew classes at Riverside High School. (Px 10, 
at 17-18} The Board could have instituted the same policy 


with regard to East and the Polish language classes to 
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avoid the transfers out of East High. That they did not 
is an indication that they did not want to. 

The difficulty that the Board's transfer policy | 
caused only serves to highlight the Board's attitude. 
When dealing with a system of seven academic high schools, 
it is inevitable that an action taken regarding one school's 
attendance policies will have a reaction on other schools. 
The language transfers out of East High for Polish and 
Russian contributed substantially to severe overcrowding 
at South Park High, and the Board was aware of this. (PX 
60, at 64-67; 88-89). A past president of the Board, Mr. 
Arnold Gardner, testified that 


from time to time this [language trans- 
fers] arose at the Board. I would say 
it arose and received brief attention 

on only a few occasions. It was one of 
those items with which we are all famil- 
iar. It was one of those items that 
people mention and drop because they are 
embarrassed by it and from time to time 
it would be proposed that Polish be of- 
fered at East High School and there would 
be a series of knowing smiles arourd the 
table and after a moment's ciscussion, 
that would be abandoned. 

(Record, Vol. I, at 1472. 


It cannot be disputed that East is now, and has 
26/ 
been at least since 1960, an identifiably black school. 
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The Board attempts to rebut the plaintiffs' allegations 
that the Board caused East tc become predominantly black 
by’ showing that the residential tracts surrounding East 
have become progressively more black as the years have 
27/ 
passed. While it is certainly true that the Fast dis- 
‘xrict population has exhibited a substantial shift from 
predominantly white to predominantly black, nonetheless, 
even in 1973 the minority dis.. .ct percentage was only 
about 60%, while East High was 99% minority - and had 
been Over 90% minority for at least eight years. See 
Table &, supra. It is obvious to the court that more 
than mere demographics caused this drastic effect. In 
1966 East was already the black academic high school, with 
a student body 91.4% mincrity. By comparison at that time, 
Bennett stood at 73% majority, Lafayette at 83% majority, 
Grover at 89% majority, and Kensington, Riverside and 
South Park High Schools all over 90% majority. Id. Al- 
most three out of every five black academic high school 
28/ 


students in 1966 attendee East High. (PX 6, at 5). 


The Board admits that the language transfer 


policy contributed, in some degree, to East's racial 
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imbalance. Furthermore, the head of the Student Personnel 
Services admitted, both on redirect and recross examina- 
tion, that he believed that in many cases the language 
transfers were used to avoid attending East High School. 
(Record, Vol. VIII, at 101, 105). He also testified that | 
there was no procedure whereby the central school admin- 
istration monitored the transferring students to check 
whether or not they actually attended the requested lang- 
uage courses. (Record, Vol. VIII, at 90-91). 

However, the Board denies that its language 
transfer policy was a substantial causative factor of 
East High's imbalance. The first hard statistics on the 
racial effect of transfers were not available until 1966. 
The following table shows the numbers of transfers, in- 


cluding language transfers, granted at East since that 


year. 


YEAR ENROLLMENT ENROLLMENT 


1966 


1967 


1968 


1969 


1970 


SOURCE: 
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TOTAL 


1818 


1814 


1599 


1696 


1710 


1343 


1393 


1638 


DX 8. 
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TABLE 9 


MAJORITY 


180 


T12 


42 


27 


24 


2 


23 


23 


(9. 9%) 
(6. 2%) 
(2.7%) 
(1. 6%) 


(1.4%) 


TRANSFERS FROM EAST HIGH 


TRANSFERS 


GRANTED 


73 


MINORITY TRANSFERS 
ENROLLMENT GRANTED 


1638 (90.1%) 39 
1702 (93.8%) 74 
1557 (97. 3%) 91 


1669 (98.4%) 1li2 
1686 (98.6%) 114 
1341 (99.8%) 102 
1370 (98.3%) 7 


1615 (98.6%) 6 
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The City defendants argue: 


{[H}]ow can such a racially imbaianced 

school, 90.1% black, in 1966, have 

been substantially affected by a 

policy that had no known racial im- 

pact on said school until some two 

years later? 

Post-trial Brief for City Defendants, 

at 22. 
The court finds this logic difficult to follow. Merely 
because cold raw data on the racial effect of transfers 
was unavailable prior to 1966 does not mean that this 
racial effect was not discernible prior to this date. 
The Board was aware that language transfers could pro- 
duce this effect, as shown by the Riverside-Bennett ex- 
perience; it was warned that it was producing this effect 
in 1963; and it was obviously cognizant that East High's 
district contained many Polish speaking families. East 
was the only high school that offeres no fere’ a lang- 
uages from 1960 to 1972. 

A brief examination of Table 9, supra, 
indicates that the segregative ef‘ect of transfers out of 
East, including language transfers, was suostantial during 


those years, and from all the evidence the court can infer 


that it was substantial prior to those years. In 1967, as 
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Table 9 shows, 112 majority students attended East while 
almost as many, 109, transferred. In 1968, only 42 white 
students attended while 129 transferred. In 1969, 27 
attended and 87 transferred; and in 1970, 24 attended 
whiie 176 transferred. Although Table 9, supra, does 

not indicate the percentage of transfers granted for 
language study, it was admitted that as of October 1972, 
“197 white students from East High's district were studying 
languages at South Park. (S-56). 

In addition to what these stark numbers show 
in terms of an annual effect, there is a certain cumula- 
tive impact to consider, since each student who transfers 
can remain at the transferee school for the duration of 
his high scheol career. That there were no definite sta- 
tistics available prior to 1966 does not prohibit this 
court from concluding, in light cf all the circumstantial 
evidence, that the language transfer device produced a - 
substantial adverse racial impact on East High School 
before 1966. 

On July 6, 1972 the Board ordered that a full 


range of foreign languages be offered at East High, and 


1078 


Decision and Order Dated April 30, 1976. 


~43- 


that no more language transfers out of East be permitted. 
(S-58). At trial, the Board of Education introduced evi- 
dence tending to show that in 1972-73, the first school 
year that language transfers were ended, most of the white 
students who should have attended East High School did 
29/ 
not. Since these East district residents could not 
avoid East through the language transfer device, the 
Board suggests that other subterfuges, such as false ad- 
dresses, were apparently devised to thwart the Board's 
attendance policy. The essence of the Board's defense 
is that nothing the Board of Education or the City could 
do would force white students to attend East High Fags 
It is no excuse for the Board to say that whites 
shunned the school in 1972 after the Board had aided, 
abetted and helped to cause the attitudes that prompted 
this "white flight" from East High. Neither the Board of 
Education nor the City Council, nor even the Commissioner 
of Education can in candor deny that they had knowledge 
that East was becoming identifiably black throughout the 


late 1950's and early 1960's. The possibility that iang- 


uage transfer out of East was leading to East's racial 


imbalance was raised as early as 1962, and this problem 
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was repeatedly called to the attention of the Board and 
the Superintendent of Schools. For the Board to argue 
that when it ended the language transfers in 1972, no 
effect on the racial imbalance at East High School re- 
sulted, puts its good faith in question. The language 
transfers encouraged the concentration of minorities in 
one out of the seven academic high schools. 

Finally, the Board argues that the stipulations 
which the Board agreed to and the evidence regarding the 
redistricting of East are so lacking in detail that they 
are void of evidentiary value, and that any increase in 
the minority population at East at the time of the redis- 
tricting could only have served to integrate that school. 
Even assuming that the Board is correct on the redis- 
tricting evidence, the deletion of special languages from 
the East curriculum in 1960 and the subsequent language 
transfers effectively nullified whatever integration had 
been achieved. 

The racial impact of the language program was 
clearly foreseeable. In addition, and more important, 


S 


the failure of the Board to amend this policy when it was 


% 
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that the Board intended that that segregative effect 


continue. 
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IV-B. WOODLAWN JUNICR HIGH SCHOOL 


The siting and dist > 1g of Woodlawn junior 
High Schoel, hotly debated issues for nearly two decades, 
are alleged by plaintiffs as clear examples of purposeful 
racial segregation. The City defendants argue that econ-~ 
omic and demographic considerations required the North 
Masten District site on Woodlawn Avenue, and that the 
racial makeup of the school was the inevitable result of 
residential patterns beyond their control. It. is uncon- 
tested that the school has been nearly all black throvgh- 
out its twelve-year existence. [(S-24(b)]. 

The Masten District experience a great influx 
of population during the 1950's, due in substantial paz 
to the Ellicott District Redevelopment which resulted in 
the relocation of many black families in the Masten Dis- 
trict. As a sonsequence, severe overcrowding of the pub- 
lic elementary schools in that area of the city occurred. 

31/ 
(px 34, at 28-29; PX 124, at 36). Consistent with a 
previously devised master plana for junier high schools, 
the decision was made to construct a junior high to allev- 


iate the situation. (PX 32, at 537-8). 


®, 


i 


vu 
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Several sites were considered for the new 
school, but apparently only two were given serious con- 
yideration by the Board and the Common Council. The 
first was the area of Northland, Purdy and Alexander 
streets; the second, on Woodlawn Avenue, was the old 
Offermann Stadium, the home of the City's minor Saclay 
baseball team. Both of these sites are in the North 
Masten district. See Map 3, supra. 

Controversy raged in 1958 over the site selec- 
tion, with some citizens arguing that the Offermann 
Stadium-Woodlawn Avenue site would inevitably lead to 
an all black school. In a Board meeting December 10, 
1958, concerned citizens presented their views. Among 
those who spoke against the Woodlawn Avenue site was Mr. 
Frank Caldwell, representing a committee of citizens, who 
urged that the school be constructed in a site conducive 
to an inteyrated facility: 

(W]e do staunchly urge that this Board 

. . commence right now to accept the 

fact that residential segreqation creates 

@n educational problem, which must be 


faced by this Board. 
(PX 32, at 537). 
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Te then Chairman of the Board, Paschal Rubino, stated 
that the Board had never considered race in its deci- 
sions, that it always considered only the needs of the 
City's children, and that “frankly, some of the appre- 
hensiveness that exists at this point by your group, has 
never been a consideration of this Board." (id., at 537). 
Mr. Caldwell replied: "That is the basis of our complaint." 
id.) 

In addition to Superintendent Manch and Mr. 
Rubino, the late Ce ncilwoman for the Mesten District, 
Cora Maloney, and‘ » local ward supervisors, Mr. Delmar 
Mitchell and M.. F. Cecil Brown, among cthers, spoke in 
favor of the Woodlawn Avenue site. (Id. at 5383-84, 


5393). These proponents of the Woodlawn Avenue site, all 


leaders in the black community, expressed reservations, 


but finally agreed for the reasons stated by Mrs. Maloney: 


I wish that it could be at a different 
place, but if it can not be at a dif- 
ferent place than the Offermann Stadium, 
and the children must have education, 
and the children are the innocent vic- 
tims because the adults have situated 
and located there, then I rise or fall 
by the children of the Masten District. 
(td. at 5371-2). 


a eae ae et eee ee te ae te ene ee ete ee ng) On 
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The Board voted unanimously to recommend the 
Offermann Stadium-Woodlawn Avenue site, and the Common 
Coyncil, on Mrs. Maloney's resolution, unanimously ap- 
proved it. Chief among the reasons cited by the Board 
were demographic changes - "(W]e must build schools where 
there are children. There is no other way you can approach 
it," (Rubino, Id., at 5374), and economic forces - fewer 
families would be displaced; lost property taxes would b» 
much less; time of construction would be considerably 
shorter; site acquisition costs would be lower. (PX 34, 
at 29). 

There was evidence tending to show that this 
siting of the new junior high school guarantced thet it 
would be segregated vecause potential feeder schools men- 
tioned at that time were predominantly black. But influ- 
ential black leacers, like Mrs. Maloney, Mr. Mitchell and 
Mr. Brown, who supported the Woodlawn site, apparently 
were — that regardless of the difficulties the 
site presented, the possibility of an integrated school 
was not foreciosed. As the court's discussion of the 
districting of Woodlawn shows, infra, the statements of 


Board members and the Superintendent encouraged their 


aN 
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belief that the school would be integrated. They also 
apparently considered that economic and demographic 
reasons were sufficiently compelling to accept the 
Woodlawn Avenue site. 

Although it is a close question, it is the 
court's opinion that this conflicting evidence is not 
sufficient to show racially sagrerntiee intent on the 
part of the City or the State defendants with respect 
to the siting of the Woodlawn Junior High School. As 
the court weighs the evidence, the siting of the school 
on Woodlawn Avenue was not a virtual guarantee of segre- 
gation, and it cannot be said “that the natural, proba- 
ble, and foreseeable result of public efficials' action 
or inaction was an increase or perpetuation of public 
school segregation." Oliver _v. Michigan State Board of 
Education, supra, 508 F.2d,at 182. 

However, the same conclusion cannot be reached 
with regard to the districting decision that was made 
six years after the siting. During the debate on the 


site selection for Woodlawn, the following statements 


were made concerning the possible configuration of the 


school's 
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attendance zone: 


MR. RAND, a Board member: 


Now, that particular site [Woodiawn 
Avenue site] is nearer to the center 
of that area, which I think is made 

up of not just one race or one group - 
it's quite an all embracing area, par- 
ticularly the area Stretchio on the 
other side of Main Street,-—~ so that 
is another matter. 

(PX 32, at 5375). 


SUPERINTENDENT MANCH: 


svated: 


Now, it is not unlikely - let me say it 
in that way, it is not unlikely that by 
placing the school in the Offermann 

site [Woodlawn Avenue], rather than the 
original site proposed, we may have a 
more integrated situation than would have 
been possible with the other arrangement, 
simply because the school is now sugges- 
ted in a place a little bit further west - 
practically at Main Street, you might say. 
(Id., at 5378). 


(W]e have no intention of being part of any 
movement to create a so-called segregated 
school, and that we would be conscious of 
this and do everything possible to make it 
a school which would be as integrated as 
the schools in that particular area can be. 
(Ia. at 5379). 


The Civil Rights Commission Report in 1963 


Dr. Manch holds out hope that Woodlawn 
Junior High School will be an integrated 
school “The zone will cross Main Street 
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if I have anything to say about it,” 
he declares. 
(Px 10, at 11) .23/ 

34/ 


In a June 1962 letter, . Superintendent Manch 
had stated: 

A careful study precedes any es- 
tablishment of new school districts 

or redistricting of school boundaries 

to be certain that the best possible 

pattern of integration may be effected 

despite the difficult problems which 

may be posed by housing. 

(PX 10, at 74). 

Six years after 2 siting decision, push came 
to shove, as it were. After years of theorizing and an- 
alyzing, a final decision on the new school's attendance 
zone had to be made. The Board provided the forum for 
citizens to express their opinions, and heated public 
discussion occurred. Several districting proposals were 
bandied about by various Board members, the effects of 
which were racial ratios ranging from almost exclusively 
black to a 64-36 white majority. (Record, Vol. III, at 
174). In addition, an alternative plan was proposed by 


which Lafayette High School would be utilized for the new 


junior high, and the new facility on Woodlawn would be 


used as a high school. [S-26(c): PX 34, at 1). 
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Board consideration of the districting ques- 
tion stretched over several meetings. Among the topics 
discussed at those meetings was the fact that between 
the date of the site selection in 1958 and the Board 
discussion of districting in 1964, the State Board of 
Regents had announced its policy on integration in the 
public schools of New York State. (PX 28, pt. II, at 
11-12). 

At a Board meeting February 26, 1964, Super- 
intendent Manch read to the Board a statement that then 
Commissioner of “ducation James Allen had made October 


28, 1963: 


As a matter of policy, the State Educa- 
tion Department believes de facto seg- 
regation.to be a detriment to the pro- 
vision of equal educational opportunity. 
The Department further fervantly [sic] 
hopes that local authorities will deal 
with the elimination of de facto segre- 
gation, that the responsibility will be 
accepted at the local level. ... 
Therefore, if appropriate lical action 

is not forthcoming, if adequate plans are 
not made and actively pursued by local 
authorities, the state, in faithfulness 

to its responsibility, will have no choice 
but to act to move to fill the vacuum cre- 
ate’ by inertia or postponement in the ex- 
ercise of local responsibility. 

(PX 122, at 22-23). 
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One month later, referring to the Commis- 
siorer's statement, Dr. Manch told the Board members: 

At no time did he [Commissioner Allen] 

term these statements "mandates" but 

they were interpreted as such through- 

cut the state. Indicative of this, 

most of the large cities have already 

taken positions and acted on various 

proposals. 

(PX 124, at 36). 

At the Board meeting on the 26th of March, 
1964, Mr. Parlato, a Board member, submitted a written 
resolution that would district Woodlawn Junior High 
School with the result that the school would be 99% 
black. [PX 34; PK 124, at 31-47; S-24(b)}. Board mem- 
bers Wright and Nitkowski had not been informed of this 
resolution prior to the meeting; Dr. Manch heard about 
it accidentally a day previous to its subm:.ssion. 


(Record, Vol. III, at 176; PX 34, at 26; PX 124, at 31). 


During discussion on the proposal, Dr. Manch advised the 


Board: 


{I]t is not now feasible, from the point 
ie of view of sound education and adminis~ 
tration, in view of everything that has 
happened, in view of all the factors, it 
is not now feasible, I believe, to draw 
the district lines for Woodlawn in such 
away as to achieve a racial balance that 


Be 


Be: 
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would be meaningful or stable. I don't 

think there is any middle ground in it 

any more. 

(PX 124, at 36). 

Dr. Manch did not set out the specifics of 
why it was not feasible to avoid a totally segregated 
school. Among the factors he evidently was referring 
to when he stated “in view of everything that has hap- 
pened," was a petition with ten thousand signatures 
submitted to the acase in 1963, by white parents living 
west of the Woodlawn school site, protesting the possi- 
ble inclusion of their area in the Woodlawn district 
[PX 264, at 646; S-26(b) (ii)], and the atmosphere of 
the weeks previous to March 26, which he had referred 
to as “akin to panic.” (PX 124, at 33). 

The Board voted in favor of the Parlato dis- 
tricting scheme six to one. (PX 124, at 47). The sole 
givaenuns vote was cast by Dr. Lydia Wright, the only 
black Board member, who had proposed both a districting 
scheme that would have avoided a segregated school and 


who also had supported the alteriative plan involving 


switching Lafayette High School and the new junior high 


school. ee 
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e The final district plan for Woodlawn Junior 
High did extend west of Main Street, thus encompassing 
predominantly white neighborhoods, but a considerable 
portion of the district west of Main was made an Op- 
tional zone, allowing students residing there the choice 
of attending School 56 or Woodlawn Junior. (S-27(b) (3)]. 
See discussion of optional areas, Section Iv-C(2), infra. 


The remaining portion of the Woodlawn district west of ' 


Main was not made optional, but the evidence showed that : 
many students residing in this area (see Map 4, infra) ; 
avoided Woodlawn Junior by transferring to predominantly e 


white schools. See discussion of transfers, Section 
Iv-C(1), infra. The racial composition of Woodlawn Junior 
High School has not changed measurably in the twelve years 
| since that a 
The evidence is overwhelming that: the action of 
the Board, in approving the Parlato districting plan for 


Woodlawn Junior High, was done with full understanding 


that the result would be a school student body almost | 
totally black, and that this was the desire of the Board. : 
This is not a case of “mere inaction... al- 


lowing a racially imbalanced school to continue." Hart 
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v. Community School Board, Supra, 512 F.2d, at 48. 


Rather it is an example of blatant segregative intent 
with clear segregative results. Woodlawn Junior High 
School was part of the Board's master plan for junior 

36/ 
high schools thr. ighout the City. The Board was 
Operating on a clean slate when it decided the district 
boundaries for this new school. The City defendants at- 
tempted to argue that once Woodlawn was constructed the 
resultant racial aakeup was inevitable, and that the 
district chosen was "tight" and “well defined." (Post- 
trial Brief for City Defendants, at 28). Yet. tha defen- 
dants' failure even to attempt to explain away the other 
zoning proposals that would have avoided an all black 
school belies this stance. Also, the defendants' failure 
to call Superintendent Manch, Mr. Parlato or any Of the 
other principal figures to the districting decision, sup- 
ports the inference that their testimony woulii not alter 
the conclusion the evidence leads the court to make. The 
court finds that the Board willfully and intentionall» 
caused Wocdlawn Junior High School to be districted so 


as to be a segregated school. 


Me 
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IV-C. TR.NSFERS AND OPTIONAL AREAS 
et _ AND OPTIONAL AREAS 


The basic attendance policy of the BPSS is 
rigia - it requires each Pupil te attend the school in 
the geographic zone in which he lives. (S-42). All 
schools in the ‘system, with the exception of the 
vacational--technical high schools, follow this rule, 
(S--95). As is the case with most bas. there 
are several exceptions which allow a child to attend a 
school outside his geographically assigned school. The 
major exceptions follow. 


1. Special course offered - a student 
is allowed to transfer to another 
school offering a course his own 
school does not feature. This is 
best exemplified by language trans- 
fers. See section cv-A(2) of this 
Opinion, supra. 

2. Medical necessity ~— physical and 
psychological reasons may be 
grounds for transfer. 


3. Hardship - this exception makes 
allowances for families with special 
Problems that make it difficult for 
the child to attend his ordinary 
school. 


4. School adjustment - this exception 
apparently encompasses transfers to 
a different school when a child, for 
One reason or another, hag had 
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difficulty with teachers or other 
students in his original school. 


5. Harassment - if the child has been 
the victim of physical or psycho- 
logical abuse from other students, 
a transfer is sometimes allowed. 

(Record, Vol. VIII, at 27). 


6. Voluntary integration - inner c:.ty 
students are allowed to attend peri- 
pheral schools outside their normal 
attendance zone. 

(Record, Vol. VII, at 108-109). 

7. Optional areas - students residing 
in certain geographical areas are 
granted the privilege of attending 
a school outside their normal school 
district. 

(S-24). 

The plaintiffs charge that the Board defendants have 
manipulated the tr.wnsfer rules and optional areas to 


effect segregative results. 


1. TRANSFERS 

Plaintiffs put into evidence over 70 transfer 
requests that were granted in the years 1968 - 1973. 
(PX 51; Record, Vol. IV, at 23-46). Among the specific 


reasons for granting the transfer requests, as stated by 


school officials on the transfer forms, were fear cf black 
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children and avoidance of Woodlawn Junior High School. 
On many of the forms, no reason at all is stated for 
granting the requested transfer. Although not all of 
these transfers adversely affected the racial balances 
ot the schools involved, many involved transfers out of 
predominantly black schools tc predominantly white 
schools. (S-50, Sl, 52, 60). It was also stipulated 
by the parties that, in addition to official transfers 
granted by the Office of Pupil Personnel Services, some 
Principals of schools peripheral to predominantly black 
schools granted unofficial transfers. (S-49). 

Because of the different feeder patterns and 
grade structures, such transfers have potentially double 
and triple Segregative ramifications. For example, 
School 16 students feed into Woodlawn Junior High School. 
On the other hand, students attending School 30, a few 
blocks away, feed into School 56 for grades seven aad 
eight, and Fhen go to Lafayette High School. (PX 296, 
at 26). So, a student. avoiding black School 16 by trans- 
ferring to School 30 is able to also avoid the nearly ail 


black Woodlawn Junior High. Board officials were aware 


A. 
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that the avoidance of Woodlawn Junior High prompted some 
transfers. (Record, Vol. IV, at 12-13). 

Table 10 shows the racial makeup of three ele- 
mentary schools located on Buffalo's near West Side. 
All three of these schools are within blocks of each 
other, and none is ina predominantly black residential 


area. 


ee 
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TABLE 10 
SCHOOL 16 MINORITY MAJORITY 
1962 149 (61%) 94 (39%) 
1968 332 (91%) 33 (9%) 
1973 178 (90%) 19 (10%) 
SCHOOL 30 
1962 0 (0%) 189 (100%) 
1968 23 (9.4%) 222 (90.6%) 
1973 13 (6.8%) 177 (93.2%) 
SCHOOL 38 
1962 12 (2.5%) 463 (97.5%) 
1968 55 (8.2%) 616 (91.9%) 
1973 83 (13%) 554 (87%) 


SOURCES: 1962 figures from PX 10, at 52-53; 
196€ figures from DX 6, at 2,4, 6: 
1973 figures from PX 6, at 13-15. 


/ 


TOTAL 
243 
365 


197 


189 
245 


190 


475 
671 


637 
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School 16's district extends one block east of Main 
Street, into a predominantly black area, bt it also 
extends seven blocks wes?’ ¢f Main Street, a predomin- 
antly white area. (Recorg, Yol. I, at 162; PX 1). 
Although School 16's district is predominantly white, 
the school, at least for the last decade, has been pre- 
dominantly black, # situation one witness described as 
"anomalous." (Record, Vol. I, at 164). It is stipula- 
ted that in 1972 twenty-seven students from the School 
16 district were attending School 30, and fifteen from 
School 16's district were attending School 38. (s-51, 
52) . 

Table 11 reflects the following facts about 
Schools 4 and 34: School 4 is heavily minority, School 
34 is even more heavily majority, and the imbalances at 


both schools have bec«:i2 more disparate since 1962. 
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TABLE 11 
SCHOOL 4 MINORITY MAJORITY TOTAL 
‘1962 339 (47.3%) 374 (52.7%) 713 
1968 516 (78.2%) 144 (21.8%) 660 
1973 545 (73.2%) 199 (26.8%) 744 
SCHOOL 34 
1962 43 (15.6%) 232 (84.4%) 275 
1968 30 (11.3%) 235 (88.7%) 265 
1973 38 (13.4%) 245 (86.6%) 283 


SOURCES: PX 10, at 52-53; DX 6, at l, 5; Px G, ac 13, 15. 


What the table does not show is that these two schools are 
in one school district, that they are a few blocks from 
One another, that they have the same principal, tht the 
Board considers School 34 to be an annex to School 4, that 
School 34 was built in 1863, and that School 4 is so endex 
utilized that all the students in School 34 coulda easily 
be accommodated there. (PX 47, at 2; Record, Vol. Iil, at 


23, 25, 26, 103; PX 263, at 63). 
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Defendants argue that this is not a case of 
segregative action by the Board because the two schools 
are separated by a railroad track and the student popu- 
lation at both schools very nearly mirrors the popula- 
tions of the respective neighborhoods the schools serve. 
\Record, Vol. III, at 103, 106, 109-110). The flaw in 
the defendants' logic is that this argument fails to 
take into account that in 1970-1971, for example, 393 
minority students from School 34's area were attending 
School 4, and 41 white students from School 4's area 
were attending School 34. (Record, Vol. III, at 24). 
According to the HEW review, the principal of the schools 
cited three reasons for these transfers: suspensions (an 
unknown number), special classes (the number is negli- 
gible), and favors granted to parents by a former prin- 
Cipal. (PX 264, at 586). At one time, the Board did 
attempt to shut down the antiquated School 34 and con- 
solidate the schools, but area residents protested and 
the Board demurred. (PX 264, at 586). It is, of course, 
no constitutional violation for the Board to ignore its 


own sound economic or educational determination and 
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continue to operate a rundown facility. But the Board 
cannot maintain a segregated facility in order to pla- 
cate the local community. Spangler v. Pasadena City 
Boa:-d of Education, 311 F.Supp.5Cl, 523 (c.p. calif. 
1970). 

Defendants attempt to rebut the transfer evi- 
dence presented by the plaintiffs by showing that the 
transfer policies predate problems of racial imbalance 
and were instituted without any racial motives, ana that 
in any case any segregative effects fro . the transfers 
granted were not substantial. The defendants' conten- 
tions ecuplatety miss the mark. There is no allegation 
that the transfer policies per sé are denying plaintiffs 
their rights. Any organization must have flexibility, 
and a school system of 9C schools and over 60,000 students 
must, Of course, allow for special circumstances. Valid 
transfers are not attacked. What is attacked is the 
knowing granting of transfers, for specious or blatantly 
discriminatory reasons, that increases the segregation 
that characterizes many schools in Buffalo. The defen- 


dants cannot deny what their own records show and what 
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their own Director of Student Personnel admits - 
transfers were granted white students to avoid attending 
predominantly black schools. 

The transfer policy not only increased segre- 
gation, which when isclated as separate transfers might 
appeir insubstantial, but it also increased the prolif- 
erating tendency on the part of both school administra- 
tors and the public at large to identify certain schools 
as black. It is one thing to argue that unauthorized 
and surreptitious transfers, granted by certain princi- 
pals, cannot be said to have substantially harmed the 
plaintiffs. It is quite a different matter when the 
individuals officially responsible for such matters 
authorize such transfers. Like a clever photographer 
who uses an airbrush to eliminate what he does not want 
in a picture, the defendants try to haze over what the 
evidence clearly shows. But we are not dealing with art 
here, and the Constitution does not permit this court to 
avOid the evidence, however unsightly. 


The combined effect of official and unofficial 


transfers, including the language transfers detailed in 


) 
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the court's discussion of East High School, supra, was 
an annual total of 2,000-4,000 white students attending 
schools outside the zone in which they live, 


thereby contributing to the higher 
percentage of black students in var- 
ious schools, including Schools 54, 
16, Fillmore Middle, Genesee- 
Humboldt [Junior High], Woodlawn 
{(Junior], East High School, all of 
which have black student populations 
of at least sixty percent. 

(S-60). 


2. OFTIONAL AREAS 

The stipulated materials show that opticnal 
areas, which allow students to attend a school outside 
of their normal attendance zone, existed in the following 
school districts: 


1. An area involving Schools 56, 30, 
16 and 17. Schools 56 and 30 are 
heavily white, while Schools 16 
and 17 are predominantly black. 
The optional area, located in 
Schovl 17's dist:ict, allowed 
students living in that area to 
avoia School 17 in favor of one 
of the other three schools. 
(S-35(a)]. 


> 


An area involving Schools 54, 74 
and 17. School 54 was a majority 
white school until recent years. 
This optional area, also located 
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in School 17's district, allowed 
students to avoid 17 by attending 
54 or 74. [S-35(a)}. 


An area involving Schools 31 and 
40. Students in the overwhelmingly 
white optional area, located in 
School 31's district, could attend 
40, a white schoc., in favor of 
School 31, a predominantly black 
school. This option ended in 1965 
when the area was put in the School 
57 district. School 57 at that time 
was a predominantly white school. 
(S-35 (b)]. 


An area involving Schools 40 and 75. 
Students in this area, in the School 
40 zone, could attend either 40, na- 
jority white, or 75, almost totally 

black. ([(S-35(¢)]. 


\, 


A portion of the Woodlawn Junior High 
School district, comprising the area 
bounded by Delaware Avenue, Main, West 
Ferry and West Delavan Streets, was 
made optional in 1964 when the school 
was Originally districted. Students 
residing in that predominantly white 
area could attend either School 56 
(which feeds into Lafayette High 
School) or Schools 16 or 17 (which 
feed into Woodlawn Junior High School). 
([S-35(d); S-27(b) (3)]. 


All district boundary streets were 
optional zones, allowing residents of 


those streets the options of attending 
either of the contiguous district 
(S-35(f£)). 


schools. 
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It is not denied that these optional zones 
enabled some white students living in these zones to 
avoid the schools they would normally attend in favor 
of predominantly white schools. (S-38). Nor is it 
denied that the City defendants were fully cognizant of 
the detrimental racial result of these Options long be- 
fore this policy aa abrogated. (S-36, 40: see PX 10, 
at 23-27). The parties have agreed that 

[m]aintenance of the Optional areas 

has contributed to racial separation 

and isolation in the Buffalo public 

school system. 

(S-41). 

Any student, whether black or white, who re- 
sided in an optional district could take advantage of 
the option. The evidence showed, however, that the 
populations of the optional areas were usually predomi- 
nantly white. (Record, Vol. III, at 70). 

A vivid example of the egregious segregative 
effect these optional areas could produce is School 17. 
This school is located just west of Main Street, with 
its district lines encompassing an area to the east and 


to the west of Main. In 1962, according to the United 


States Civil Rights Commission Report, the eastern section 
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of School 17's attendance zone was approximately 80% 
black, the segment on the west about 95% white, yet 
even at that time School 17's enrollment was 98% black. 
(PX 10, at 14). The optional area, consisting of the 
western, or white, portion of 17's district, provided 

a convenient alternative for white students. School 17 


remains nearly all black today. See Table 3 , supra. 


Did the School Board intend this segregative ‘ 
result? We must conclude that it did. If the Board 
was not fully aware of the problems caused by optional 
areas, and School 17's optional in particular, before 
the anomalous racial balance of School 17 was cited in 
the United States Civil Rights Commission Report in 1963 
(PX 10, at 14), it was certainly aware of it after the 
Report was polished. The report noted that "the con- 
tinued existence of the option [area] was thought to be 
an example of the school authorities’ unwillingness to 
recognize the segregative effect of their policies." (ta. 


at 14). Most of these optional areas remained in exis- 


tence for another decade, and each year students living 
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in an optional zone were allowed to exercise their op- 
tion with harmful results to the racial balance of the 
schools involved. The segregative results of the op- 
tional areas policy were, under the Hart test, clearly 
foreseeable. Hart, supra, 512 F.2d, at 50. 

The defendants' witness, Mr. Leonard Testa, 
an employee of the Board of Education, testified that 
high school optional districts were designed to make 
the system more flexible in the face of population shifts, 
but these high school optionals were abolished in 1957. 
(Record, Vol. VII, at 101-102). No rational reason for 
the remaining optional areas, involving grammar schools 

37/ 

and Woodlawn Junior High, was advanced by the defendan‘.. 
The 1963 Civil Rights Commission Report ascribed their 
Origin to “tradition.” With regard to the failure of the 
Board to end the optionals, the report noted: 

Tradition and inertia are powerful forces 

in our society. They seem a weak excuse, 

however, for inaction. 

(PX 10, at 27). 
In 1973, after the detrimental effect of the optional 


zones was again called to the Board's attention, this time 


by HEW, they were abolished. (S-34; Record, Vol. III, at 
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43-44). 

That the defendants abolished the optional 
districts, after HEW notified Superintendent Manch that 
their maintenance would be considered a violation, does 
not remove the matter from this lawsuit. The segrega- 
tive results that these optional areas helped to cause 
remain today. Therefore, the Board actions with respect 
to this policy remain probative of the Board's segregative 
intent vel non. Keyes, supra, 413 U.S., at 210-211. In 
addition, it appears that the optional area in the western 
portion of Woodlawn Junior High School's district remains 
today. This optional area, instituted in 1964 when the 
Board was fully aware of the detrimental racial effect 
such optionals could produce, effectively destroyed any 
chance that Woodlawn Junior High would have a substantial 
number Of white students. See section IV-B of this opin- 
ion, supra. 

The court concludes that the Board's transfer 
and optional areas policies were substantial contributing 


factors to the segregation at all levels of the BPSS, and 


that this segregative effect was clearly foreseeable by 


38/ 


the Board. The Board nevertheless deliberately continued 


cae) 
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to allow new transfers and Optional movements every year 


until 1972, resulting in continued and increased segre- 


gation. 
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The six vocational-technical high schools of 
the BPSS have no set attendance areas. Unlike all the 
other schools in the system, the general rule is that 
any child can attend any of these schools, depending 
Only on the space available and the individual student's 
ability to meet the scholastic gees Con- 
trary to the situation in many school systems, these 
schools are considered of high quality. (S-%5)_ Plain- 
tiffs allege that the Board discriminated against minority 
applicants to several vocational and technical high schools 
through a selective admissions process which had the effect 
of screening out minority students. 

Prior to 1972, admissions criteria consisted of 
elementary school grades, a personal interview, and some- 
times an additional test. At Hutchinson-Central Technical 
High School [Hutch Tech], an additional entrance exam was 
always required. Mr. Gardner, the former Board president, 
testified that in 1971 he concluded that "the policies of 


admissions to vocational and technical schools were being 


Operated, to the Board's knowledge, in a manner which was 


discriminatory against black applicants." (Record, Vol. ii; 
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at 105). Mr. Gardner cited statistics (Record, Vol. II, 
at 106-110) that seemed to show that it was much more 
difficult for blacks to be admitted to McKinley, Seneca 
and Hutch Tech (which, in 1971, were 83.0, 82.5 ana 85.1% 
majority, respectively) than Burgard, Emerson or Fosdick- 
Masten High Schools (then 41.7, 45.2 and 94% minority, 
respectively). (PX 7, at 21). The result was that “re- 
gardless of what the [Board's official] policy was, the 
system was, for some reason, Operating as to make it more 
difficult for a black with a comparable record to be ad- 
mitted to certain schools than for a white." (Record, 
Vol. II, at 112). Mr. Gardner's testimony was corrobora- 
ted by the HW Survey of the BPSS. (Record, Vol. EEE, at 
50-54). 

In June of 1971, a committee was formed by the 
Board to investigate the admissions procedure for the 
vocational and technical schools. (px 67). In February 
of 1972, on a recommendation of this committee, the pro- 
cedures were revised so that admissions interviews and 
entrance tests would no longer be used at the vocational 


and technical high schools, except at Hutch Tech, where a 
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revised entrance test would be used. (PX 74). The 
committee's report noted that 

{[e] ffort will be made to increase 

minority group representation in 

vocational and technical high schools 

On a fair and equitable basis to in- 

sure all students the right to an 

education based on needs and ability. 

(PX 74, at 3). 

As the parties agreed in the stipulation, 
“[s]uch changes [in admissions procedures] have not sig- 
nificantly improved the racial isolation in the Buffalo 
vocational schools" ([S-98(b)], and therefore the Board's 
revision of the discriminatory admissions procedures does 
not eliminate this area from our consideration. As we 
have pointed out before, 

If the actions of school authorities 

were to any degree motivated by segre- 

gative intent and the segregation re- 

sulting from those actions continues to 

exist, the fact of remoteness in time 

certainly does not make those actions 

any less “intentional. " 

Keyes, supra, 413 U.S., at 210-211. 
The Board does not deny that admissions for minority stud- 


ents at McKinley, Seneca and Hutch Tech were discrimina- 


torily restricted, although it argues that the numbers 


involved are insignificant. (Post-trial Brief for City 
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Defendants, at 26). 

Table 12, infra, shows that the numbers here 
are not Lanseni tteant. McKinley, Seneca and Hutch Tech 
are all in the 80% majority rance, while Burgard and 
Emerson are approximately 46% and 44% minoricy. Fosdick 
is 98% minority. Given the substantial difference in 
enrollments of minorities at the two groups of schools, 
and given defendant Board's admission of discriminatory 
admissions policies at the predominantly white schools, 
it is not enough for the Board to say that this is a de 
minimis situation. In the Supreme Court's words, the 
Board has not shown that “a lesser degree of segregated 
schooling in the [vocational schools] would not have re- 
sulted even if the Board had not acted as it did." Keyes, 
Supra, 413 U.S., at 211. 

Fosdick-Masten Vocational School is the only 

40/ 
all-female vocational high school in the BPSS. Described 
by one witness as a "step-child" of the Board (Record, Vol. 
II, at 127), it has become increasingly more segregated 
since 1960. (PX 264, at 691; PX 6, at 23). As long ago 
as 1968, the Board planned to replace it (PX 164), and 


from 1970-1974, the Board allowed the school to linger on 
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administrative death-row under the condemnation of urban 
renewal. (Record, Vol. II, at 127). Fosdick-Masten was 
given a sudden reprieve when plans for the new East Side 
High School, which was to have absorbed the programs at 
Fosdick, were eliminated in the City’s 1974-75 budget. 
See section IV-F(4) (b) of this opinion, infra. 

The attendance figures fer September 1973 and 
1974, and the estimated capacities for each of the 


vocational-technical schools are presented in Table 12: 


TABLE 12 


VOCATIONAL HIGH SCHOOLS CAPACITIES AND ENROLLMENTS 


1974 CAPACITY 1973 SEPT. 1973 1974 SEPT. 
SCHOOL ESTIMATE ENROLLMENT MINORITY % ENROLLMENT 
Burgard 1107 1087 45.8% 1070 
Emerson £40 554 44% 625 
Fosdick 
Masten 840 595 98.1% 626 
Hutch Tech 1200 1157 19.8% 1372 
McKinley 1160 1176 20.3% Li52 
Seneca 1160 1166 20.0% Lis? 
SOURCE: DX 21; PX 6, at 23. (1974 Minority % not in 


evidence). 
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The Board attempts to aksolve itself from any 
involvement in Fosdick's 98% minority enrollment by re- 
iterating that the vocational-technical schools do not 
have any restricted attendance zone and that attendance 
at the schools depends on the choice of the individual 
student. But the Board does not act ina vacuum, and the 
actions it takes with respect to admissions at one voca- 
tional school will necessarily be felt at another. All]. 
the vocational-technical schools are close to full en- 
rollment except Fosdick-Maste... See Table 12, supra. 

If admissions at Hutch Tech, McKinley and Seneca were 
non-discriminatory, and the number of blacks at these 
schools increased, the enrollments at the other vocational 
schools would necessarily be affected. 

The court intimates no opinion on whether or 
not the revised policy on admissions implemented in 1972 
(PX 74) is a sufficient answer to the segregative actions 
that occurred prior to 1972. All the court states is that, 
On the evidence before it, the discriminatory actions of 
che Board with regard to admissions at vocational-technical 


high schools had caused segregated conditions to exist at 
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a significant number of those schools, and that, at the 
time this case was tried, these conditions continued to 


exist. 


IV-E. STAFF 


As of 1970, the population of the City of 
Buffalo was 21% non-white. The numbers and percentages 
of non-white staff members of the BPSS, for the years 


1967 to 1973, are presented in the following table. 
TABLE 13 


BPSS MINORITY STAFF 


1967-68 1968-69 1969-70 
Principal 1 (1.2%) 1(1, 2°86) 3 (3.6%) 
Ass't.Principal 6 (6.8%) 6 (6.3%) — 6 (6.4%) 
Other Staff 357 (10.0%) 367 (10.6%) 374 (11.1%) 

1970-71 1971-72 1972-73 
Principal 5 (6.0%) 6 (7.2%) 13 (15. 13) 
Ass't.Principal 7 (7.6%) 7 (7.9%) 4 (4.8%) 
Other Staff 352 (10.0%) 369 (10.2%) 413 (11.4%) 


*"Other Staff" includes teachers, counselors, 
librarians, etc. 


SOURCE: PX 13. 
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The plaintiffs allege that the assignment of 
these under-represented plack teachers and principals 
generally to predominantly black schools, and the fail- 
ure to recruit significant numbers of new minority 
teachers are further segregative acts and refusals to 


act by the Board of Education. 


1. STAFF ASSIGNMENTS 

The information in the following paragraphs, 
taken from the stipulations (S-20), indicates the extent 
of staff segregation in 1970 and 1973 in the BPSS. 

In 1970, fifteen elementary schools in the 85- 
100 percent majority range had no black teachers, whil= 
63.3 percent of the black elementary teachers were concen- 
trated in fifteen predominantly black schools. In 1973, 
nine elementary schools that were 85-100 percent white were 
without a single black teacher, and 57.6 percent of the 
non-white elementary teachers were assigned to fourteen 
predominantly black schools. The special elementary 
schools exhibited similar figures. In 1970, 41.6 percent 
of the faculty at the three predominantly minority special 


schools were non-white, while at the other three special 
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schools only 5.6 percent of the teachers were non-white. 
In 1973, 28 percent of the teachers at the predominantly 
black special schools were minority; the average percen- 
tage of non-white teachers at the other four special 
schools was 3.1 percent. 

The middle and junior high schools’ staffing 
was Sindene. In 1970, Woodlawn Junior and Clinton Junior 
Highs, virtually 100 percent black, had minority teacher 
percentages of 25.9 and 10.9 percent respectively, while 
the predominantly white middle and junior highs had very 
few non-white staff. In 1973, the non-white faculty per- 
centage at the two nearly all black schools averaged 28.7 
percent; the comparable percentage at the other four 
schools was 8 percent. 

In the academic high schools, 39 percent of «:' 
minority academic high school teachers in 1970 were as- 
signed to East High, where they comprised 21.4 percent of 
the East faculty. The non-white teachers at the remaining 


six academic high schools ranged in representation from 


3.7 to 12.9 percent of the individual school's staff. 


Three years later, 47.2 percent of the minority academic 


1121 


Decision and Order Dated April 30, 1976. 


-84-~- 


high school teachers in the BPSS were assigned to East. 
The East High minority teacher percentage was 32 percent, 
while the corresponding figures at the other six academic 
highs were between 2.1 and 9.7 percent. 

The same situation existed in the vocational- 
technical high schools, where in 1979 the nearly all 
black Fosdick-Masten High had a non-white teacher percen- 
tage of 16.7 percent. Of the other five vocational- 
technical highs, none had a faculty of more than 2.5 per- 
cent minority. In 1973, the Fosdick-Masten faculty was 
23 percent minority, while the remaining five vocational 
high school faculties ranged from 1.6 to 6 percent min- 
Ority. 

This concentration of black staff in predomi- 
nantly black schools dates back at least to 1960. (PX 
264, at 690-707). The evidence at trial also showed that 
black administrators were disproportionately over- 
represented at black schools. tn 1970, each of the four 
minority principals and each of the seven minority assis- 
tant principals were assigned to schools over 98% black. 


(PX. 264, at 719). tn 1973, there were fourteen non-white 
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principals; thirteen headed predominantly non-white 
schools. {[S-20(d) (ii)]. 

li.e importance of the staff issue is accentua- 
ted in this particular case because of its unique posi-~ 
tion visea-vis the other charges brought by the plaintiffs. 
The defendants cannot argue, as they have with respect to 
student segregation in the schools, that the fortuitous 
combination of residential segregation and a racially 
neutral neighborhood school policy combined to segregate 
the teaching staff of the BPSS. 


In Swann v., Charlotte-Mecklenburg Board of 


Education, 402 U.S. 1 (1971), the Supreme Court noted that 


existing policy and practice with regard 
to faculty [and] staff... [are] among 
the most important indicia of a segre- 
gated system. Independent of student 
assignment, where it is possible to 
identify a "white school" or a “Negro 
school" simply by reference to the ra- 
cial composition of teachers and staff, 
+ « . @ prima facie case of violation 

of substantive constitutional rights 
under the Equal Protection Clause is 
shown. 

402 U.S. at 18. (Citation omitted). 


Essentially the Board does not deny what the 


statistics detailed supra indicate -- significant numbers 
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of teachers and administrative personnel are assigned 

to schools under two racial criteria, the race of the 
teachers or the administrative personnel, and the racial 
makeup of the student population at the schools. sr. 
Eugene Reville, Mr. Manch's successor as Superintendent 
of the Buffalo Public Schools, who was Associate Super- 
intendent for Instructional Services a‘ the time of the 
trial, testified that reassignments had been made to 
achieve a better racial balance in the school staffs. 
(Record, Vol. VII, at 192-93). Some of this ameliora- 
tive effort was admittedly dose under the coercion ofa 
threatened fund cutoff from the Department of HEW. (Rec- 
ord, Vol. VII, at 164-167). HEW had singled out three 
elementary schools with heavy black teacher concentra- 
tions, and nine elementary schools with no black teachers, 
and demanded that this situation be remedied. The Board's 
response was to lower the percentages of minority teachers 
at the three predominantly black schools and to assign 
black teachers to three of the nine previously all white 
staffs. Mr. Reville testified: 


I think very soon we will get a fourth 
{black teacher] into the nine schools 
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and this certainly isn't integrating 


the staffs, but we are moving ii that 
eller pe eee ee et ee 


direction. 

(Record, Vol. VII, at 166-167). 

(Emphasis added). 

Although it has acted under pressure from HEW 
to improve the staff racial balance, it is the conten- 
tion of Superintendent Reville that the policy of teacher 
assignments based on racial criteria has a sound educa- 
tional rationale. As Mr. Reville explained it, given 
the racial imbalances characterizing the BPSS, it is 
his belief that black teachers and administrators should 
be assigned to the predominantly black schools because 
of the need of black students for role models and because 
the black teachers and administrators have greater under- 

41/ 
standing of the black community. 

It is thus plainly admitted that the Board has 
purposely followed a policy that has segregated, and was 
intended to segregate, the teacher and administrative 
staffs in the Buffalo public schools. Whether the Board's 


excuse for this action, to provide black role models for 


black students, is the real motivation behind the staffing 


according to race, is legally irrelevant. Whether desired 


pais 


1125 


Decision and Order Dated April 30, 1976. 


~88-~ 


by the majority or the minority, whether the motive be 
evil or benign, racial segregation in the public schools 
cannot withstand the proscriptions of the fourteenth 
amendment. Cooper v. Aaron, 358 U.S. 1 (1958); Morgan 

v. Hennigan, 379 F.Supp. 410, 461 (D.Mass. 1974), aff'd 
Sub nom. Morgan v. Kerrigan,509 F.2d 580 (lst Cir. 1974), 
cert. denied, 421 U.S. 963 (1975). 

Defendant Board of Education's theory, if car- 
ried to its logical conclusion, supports the complete 
separation of the races in public schools. One of the 
premises of Brown, and the many cases that have followed, 
is simply that segregation is harmful for both black and 
white children, and ultimately divisive and destructive 
for society. It is not contended by this court that 
minority role models are not important for minority stud- 
ents. Racial and ethnic pride has its value. But, in 
the constitutional scheme, a higher value in the hierarchy 
is integration. Integration, and the understanding it 
fosters, will provide both black and white role models 
for both black and white children. See United States v. 
School District of Omaha, 521 F.2a 530, 537-38 (8th Cir. 


1975), cert. denied, U.S. , 44 U.S.L.W. 3280 (U.S. 
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Nov. 11, 1975), in which the court, faced with the same 
role model rationale, stated inter alia that 


such a belief--if tru y held-- 
reinforces rather than undercuts 
the presumption of segregative 
intent with respect to students, 
since it would logically suggest 
herding black students into their 
own schools where they could be 
taught by their proper black role 
models. The defendants are thus 
hoist by their own petard. 

521 F.2d at 538-39, n.14. 


2. STAFF RECRUITING 

As we have already pointed out, the Buffalc 
population, according to the 1970 census, was about 21% 
non-white, while the public school population in Buffalo 


in October 1973 was approximately 47% non-white. (S-9, 


10). 
The non-white teacher population, as indicated 
by Table 13, supra, was only 11.4% in 1972-73 and 


had not increased significantly since 1967-68. [In fact, 
the evidence showed that the minority teacher percentage 
stood at 11% in 1965 (Record, Vol. III, at 29-30), and 


was estimated to be at just under 10% in 1962. (PX 10, 


at 19). Plaintiffs charge that these statistics are 
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proof that the Board's recruitment practices discriminate 
against minority groups. At trial, they cited the fail- 
ure, until 1974, to give teacher exams at recruitment 
locations, failure to advertise in a direct and intensi- 
fied manner for minority applicants, and failure to make 
use of civil rights organizations as contacts or liaisons 
with the potential minority applicants. (S-22(e)]}. Mr. 
Gilbert Francis, who conducted the HEW review of the BPSS, 
testified for the plaintiffs that the efforts of the BPSS 
to enlist added minority teachers "[i}n many school dis- 
tricts . . . would be considered as properly inadequate." 
(Record, Vol. IIt, at 33-34). 

The Board, through Mr. James Connors, Associate 
Superintendent for Personnel for the BPSS, detailed its 
attempts to hire additional minority teachers. He ex- 
plained that college campuses throughout the eastern half 
of the United States were visited and that “fo)ne of the 
main aims, particularly in the last five years, was to 
contact colleges and universities where there was a large 
black enrollment, to try to attract minority teachers to 
the Buffalo School System." (Record, Yol. IX, at 47-48). 
Notwithstanding these efforts, he said, 95% of Buffalo's 


public school teachers were hired from Western New York 
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campuses. (Id., at 48). Mr. Connors stated that there 
were several obstacles his program stumbled against, 
including the tendency of recent graduates to teach in 
the area they attended school, competition with govern- 
ment, private industry and other school systems for 
minority applicants, and New York Education Law, §2573 
(McKinney's 1970), which requires only Buffalo and New 
York City to give a licensing exam for teachers. (Record, 
Vol. IX, at 50-56). This test requirement of §2573 is 
waghitionai to state certification, which is the sole re- 
quisite in all other school districts in New York State. 
42/ 

(Id., at 54-55). 

The recruitment efforts of the Board for the 
four schools years 1967-70 are laid out in the HEW com- 
pliance review (PX 264, at 679-685). The report reads in 


part: 


The charts [of recruitment data] 
reveal that there has been no signi- 
ficant increase in hiring of minority 
group teachers through the increased 
recruitment efforts of the school dis- 
trict. Visits to the predominantly 
black colleges have not produced any 
mor? black teachers than had been com- 
ing from those colleges in the years 
before the recruitment visits began. 
(Id., at 684). 
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Mr. Connors’ testimony indicated that the came analysis 
could be made for the years 1970-74. 

Some courts have held that such figures, as 
shown in Table 13, supra, themselves may constitute prima 
facie evidence of intentional segregation. See Crockett 
v._ Green, 388 F.Supp. 912, 917 (E.D.Wis. 1975), where the 
court stated: 

A substantial disparity between the 
proportion of minorities in the general 
population and the proportion in a 
specific job classification is suffi- 
cient to establish a prima facie case 


of discrimination. 


ee also United States v. Lathers International Local 46, 
~hitse stares Vv. Latners International Local 46 


471 F.2d 408, 414 n. 11 (2d Cir. 1973), cert. denied, 

412 U.S. 939 (1973). Though the Board did detail its ef- 
forts to improve minority staff hiring, the results were 
admittedly dismal. When compared to the moderate im- 
provement in the minority percentage of principals and 
assistant principals from 1967 to 1973, the static under- 
representation of minority teachers is evidence of the 
Board's unwillingness to effect a similar change in the 
BPSS's teaching staff. 


As Chief Judge Brown of the Fifth Circuit has 


stated, "figures speak and when they do, Courts listen ...." 
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Brooks v. Beto, 366 F.2d 1, 9. (Sth Cir. 1966), cert. 
denied, 386 U.S. 975 (1967). The Supreme Court has also 
indicated the persuasiveness of statistics. In Hernandez 
v. Texas, 347 U.S. 475 (1954), the petitioner charged that 
citizens of Mexican descent were systematically excluded 
from the jury roles. The Court stated that 


{[c]ircumstances or chance may well 
dictate that no persons in a certain 
class will serve on a particular jury 
or during some particular period. But 
it taxes our credulity to say that me-e 
chance resulted in there being no mem- 
bers of this class among the over six 
thousand jurors called in the past 25 
years. The result bespeaks discrimina~ 
tion, whether or not it was a conscious 
decision on the part of any individual 
jury commissioner. 

Hernandez v. Texas, supra, 347 U.S., 
at 482. 


We feel constrained to say that this court's 
credulity is also taxed by the failure f the Board to 
increase the minority teacher percentage, in any meaning- 


ful amount, in over ten years' time. 
y 
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IV-F. THE STATE INTEGRATION MANDATE 


3/ 


eer! 


The Board of Education of the City of Buffalo 
has direct control over the BPSS, but its powers are 
limited in several fundamental respects. It is subject 
to State control by the Board of Regents and the State 
Commissioner of Education on matters of education and 


educational policy, as discussed infra. It is also to- 


tally dependent on the City Counc .d the State for its 
44/ 
financial requirements. Any capital improvement or 


other financially significant program conceived by the 
Board is destined to be stillborn if the Common Council 
denies the necessary funding. 

The Board of Education's actions with respect 
to the siting and districting of Woodlawn Junior High 
School, the language transfer program at East High School, 
its general transfer and optional areas policies, its 
admissions procedures for vocational-technical schools, 
and its minority staffing and recruitment measures have 
already been discussed. A thorough study of Board action 
since the 1950's convinces this court that the already 


proven allegations of segregative actions and omissions 
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ere unfortunately not isolated incidents. The Board's 
course of action for the last two decades, and more 
specifically since 1965, nas been consistently dilatory, 
evasive and at times obstructionist. Though there are 
some clear instances of positive Board action to inte- 
grate the BPSS, these actions were consistently taken 
under pressure and were inevitably designed to see the 
Board through the immediate crisis and to stall more 
extensive and effective efforts. 

The actions of the City Council were very 
similar. Whenever the Board of Education was forced to 
implement integration plans, even if quite modest, the 
Citv Council quickly shut off the money supply or enacted 
an ordinance that would ef*ectively negate the seit 
actions. And. like the Board, if the City Council were 
forced to act, it would always find the route of least 
possible integrative consequence, hoping to stall until 
another day any meaningful integration. 

But however much the Board of Education or the 


City Council procrastinated or wavered, an equal share of 


the blame for the segregation in the BPSS must be attributed 
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to the State defendants. The Board of Regents and the 
Commissioner of Education have the centra:. responsibility 
for education in New York State. They have the tools 
necessary to effectuate the integration policy: they de- 
vised and to enforce the law they were clearly aware of. 
The State defendants shirked their responsibility under 
the laws of New York State and the Constitution, and in 
so doing encouraged the City defendants to continue their 
Own segregative actions. They, like the City defendants, 


must be held accountable. 


1. NEW YORK STATE EDUCATION LAW 

in New York State, full power over education is 

45/ 

constitutionally vested in the State and specifically 
in the Department of Education, which “is charged with 
the general management and supervision of all public 
schools and all of the educational work of the state." 
New York Education Law, §101 (McKinney's 1969). The gov- 
erning body of the University of the State of New York, 
the corporation formed in 1784 to charter and control 


schools in the State, is the defendant Board of Regents. 


New York Education Law, §§201, 202 (McKinney's 1969; Supp. 
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1976). The Board of Regents is the statutory head of 
the Department of Education, and the Commissioner of 
Education, who serves at the pleasure of the Board of 
Regents, is the chief administrative officer of the 
department. New York Education Law, §§101, 303 
(McKinney's 1969). The powers granted to the Commis- 
sioner under New York State statutes are extensive. In 
addition to the "power and .. . duty" to enforce stat- 
utes “pertaining to the school system of the state or 
any part thereof or to any school district or city," 
and “the power and authority to likewise enforce any rule 
or direction of the regents" (New York Education Law §308 
(McKinney's 1969)], the Commissioner is also granted ju- 
dicial authority to hear and decide appeals from persons 
believing themselves aggrieved by actions of any school 
officials. In such appeals, the Commissioner's decision 
“shall be final and conclusive, and not subject to ques- 
tion or review in any place or court whatever." New York 
46/ 
Education Law, §310 (McKinney's 1969). 


As broad as these specific grants of authority 


are, the law provides for expansion of the Commissioner's 
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legal clout: 


The regents may adopt rules conferring 
and imposing upon the commissioner of 
education such additional powers and 
duties as may be required for the ef- 
fective administration of the depart- 
ment and of the state system of educa- 
tion. 

New York Education Law, §301 (McKinney's 
1969). 


2. THE REGENTS' INTEGRATION POLICY 

The actions of both the State Regents and the 
Commissioner of Education over the past two decades, 
and particularly since 1965, weave a saga of much talk 
and insufficient action, at least as far as the BPSS is 
concerned. As early as 1960, the Regents issued a policy 
statement urging the desegregation of New York State's 
public schools. {PX 28, Pt. II, at 11-12). Commissioner 
Allen, in 1963, stated: 

A special responsibility rests upon edu- 

cators in this period. Not only must we 

act firmly and with all possible speed 

to eliminate segregation, de jure or de 

facto, but we must also give renewed em- 

phasis to the teaching of the principles 

of equal richts and freedom that moti- 


vates our actions. 
{Id., at 10-11). 
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In 1969, a report prepared at the request of 
the Board of Regents and the Commissioner of Education 
entitled “Racial and Social Class isolation in the 
Schools" exuberantly claimed that "[s]ince 1900, the 
political and educational leadership in New York State 


had reacted positively in attempting to eliminate the 


inequalities resulting from de facto segregation." (Id., 
at 7). Unfortunately action, in some instances, has not 


matched rhetoric. 
In 1963, the Commissioner requested all school 
boards to notify the State Education Department of those 


schools in their systems having a black enrollment ex- 


47/ 


ceeding 50%. (PX 304, at 2). Guidelines for desegre- 
gation were drawn up, with primary emphasis on local 
control and local acticn to effect desegregation. (PX 
304). Included in the guidelines were the following 


statements: 


4. .. . In establishing school 
attendance areas one of the ob- 
jectives should be to create in 
each school, a student body that 
will represent as nearly as pos- 
sible a cross-section of the 
population of the entire school 
district, but with due considera- 
tion also for other important 
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educational criteria including such 
practical matters as the distance 
children must travel from home to 
school. 


5. A “neighborhood school" offers im- 
portant educational values which 
should not be overlooked. .... 


6. When a "neighborhood school" becomes 
improperly exclusive in fact or in 
spirit, when it is viewed as being 
. reserved for certain community groups, 
or when its effect is to create or 
continue a ghetto type situation it 
does net serve the purposes of demo- 
cratic education. 
(PX 304, Guiding Principles for Dealing 
with De Facto Segregation in Public 
Schools). 
Almost immediately, the Regents and the Commissioner of 
Education were put to the test in Buffalo. In the words 
of the Chairman of the State Commission on the Quality, 
Cost and Financing of Elementary and Secondary Education, 
“[g]reat problems of life require endless difficult reap- 
praisals.“ (PX 305, at v). Unfortunately, the Commis- 
sioner of Education and the Regents at times stressed 


the "endless" and failed to reach the "difficult reap~ 


praisals." 
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3. THE YERBY DIXON APPEAL 

After the districting of Woodlawn Junior High 
School in 1964, several Buffalo parents, on behalf of 
their school children, took an appeal to the Commissioner 
of Education charging that the BPSS was racially imbal- 
anced, that the Board of Education refused to alleviate 
the imbalance, and that blacks were discriminated aaainst 
in the recruitment and distribution of teachers. On 
February 15, 1965, the Commissioner held for the plain- 
tiffs on their first two allegations and stated: 

I hold that in developing its pupil 

assignment policies and in planning 

for new school buildings, it is in- 

cumbent upon a board of education to 

take into account the continued exis- 

tence or potential creation of a 

school popuiated entirely, or largely, 

by Negro pupils. 

Yerby Dixon Appeal, 4 Ed.Dept.Rep.115, 

117 (1965). 
The Commissioner retained jurisdiction over the appeal, 
"pending the adoption by the Buffalo Board of Education 


of a plan for mitigating the problem of racial imbalance 


which meets with my approval." 4 Ed.Dept.Rep., at 118. 


The Board did not appeal the Commissioner's ruling. 
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At the time of Commissioner Nyquist's testimony 
in this lawsuit, ten and one-half years after Commissioner 
Allen's decision in the Yerby Dixon Appeal, the Commis- 
sioner still retained jurisdiction over the appeal, and 
still was not satisfied with the actions of the Buffalo 
Board of Education. Put more bluntly, in the words of 
the parties to this lawsuit, 

The Commissioner is aware that the 

Buffalo Board has done virtually noth- 

ing to enforce the order of February 15, 

1965 through June 30, 1974, when an elec- 

ted board took office. The Commissioner 

has no evidence that the newly-elected 

Board has complied or is planning to 

comply with the order. 

(S-137). 

This court does not quarrel with the initial 
decision to defer to local authorities to solve what is 
admittedly a complex and demanding situation. Chief Jus- 
tice Burger has suggested that "local autonomy has long 
been thought essential both to the maintenance of commun- 
ity concern and support for public schools and to quality 
of the educational process." Milliken v. Bradley, 418 
U.S. 717, 741-42 (1974). Both the Commissioner and the 


Regents acknowledge this concept. (PX 304, at 2). But, 
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when effective local action is not forthcoming, and no 
48/ 
reasonable person could expect that it will be forth- 
coming, and repeated attempts at cajoling, pleading and 
coercing the local authorities into action have failed, 
there comes a time when those individuals with both the 
power and responsibility to act must assert themselves. 
Deference to local authorities is not an absolute and 
binding requirement. It is a policy decision with a 
defined and limited rationale, i.e., that the local au- 
thorities have a greater degree of knowledge and insight 
into the complexities of local concerns. However, when 
the local authorities refuse to accept the responsibility 
that is theirs, State authorities have no recourse but to 
act. Neither the Commissioner nor the Regents did so in 
the case of the Buffale public schools. A brief review 
of the decade following the Yerby Dixon Appeal delineates 
the culpability of the Regents and the Commissioner of 


Education, as well as that of the Common Council and the 


Board of Education. 
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4. THE DEFENDANTS' RESPONSES TO THE YERBY DIXON ORDER 
a. The Board of Education's Integration Plans: 
1965-1969. Commissioner Allen ordered the Board of Edu- 


cation to 


prepare, approve and submit to me on 
or before May 1, 1965 a plan for the 
progressive elimination of racial im- 
balance, including the steps to be 
taken in this direction beginning with 
the school year 1965-66. 


Yerby Dixon Appeal, supra, 4 Ed.Dept. 

Rep. at 118-119. 

The plan submitted by the Board did not meet with the 
Commissioner's approval. He stated at the time that 
"[{i]t fails to come to grips realistically with the prob- 
lem or to present a long-range solution or to identify 
the barriers which must be overcome in order to reach a 
solution." (PX 278, at 4). 

A citizens' committee was appointed by Commis- 
sioner Allen to assist him on the desegregation problems, 
and the Buffalo Board asked the State Education Department 
to lend its help. The advisory committee in August of 
1966 submitted to the Board of Education a proposal drafted 
by the New York City Center for urban Education, which in- 


cluded the use of a middle school concept to aid the 
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desegregation effort. In September 1966, Commissioner 
Allen ordered the Buffalo Board to again submit a fur- 
ther plan for desegregating the BPSS. A 16-point pro- 
posal was approved by the Board and sent to the Commis- 
sioner in November 1966. 

This plan provided for assignment to peripheral 
schools of as many 6th to 8th grade inner-city pupils as 
could be accommodated, and for the establishment of a 
"Coordinator of Integration" to facilitate “quality 
integrated education." (PX 278, at 6-7). In April of 
1967, the Board sent to the Commissioner its proposals 
for effective implementation of the previous November's 
plan. It recommended the establishment of Fillmore Junior 
High as a demonstration middle school, and proposed that 
new middle schools be limited to one-third black member- 
ship. It also proposed that all middle schools be located 
in predominantly white areas of the city. The Board spe~ 
cifically stated that white students would not be trans- 
ported to non-white neighborhoods. 

This plan also failed to meet the Commissioner's 


expectations and approval. He labeled it “disappointing 


and unsatisfactory, lacking specificity and devoid of any 
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real evidence of a serious intent on the part of the Board 
to significantly reduce racial imbalance in the Buffalo 
School system." [S-10l1(b); PX 278, at 8]. The Board 
was again ordered to submit a detailed plan. In late 
January 1968, three years after the original demand from 
the Commissioner, the Board produced a new plan, “Recom- 
mendations for Achieving Quality Integrated Education in 
the Buffalo Public Schools." (PX 278, at 8). This new ® 
proposal detailed the results of the desegregation efforts 
since 1965. As of January 1968, the School Board re- 
ported, 1200 inner-city pupils were being bussed to peri- 
pheral schools, and the projected increase in this number 
for September 1968 was an additional 250. Also, 130 chil- 
dren from predominantly black schools were assigned to 
South Park High School and another 130 from nearly all 
black School 31 were attending Southside Junior High School. 
The central feature of the Board's new plan was 
to restructure all the public schools on a 6-4-4 basis as 
follows: (1) Pre-kindergarten to fourth grade would be 
located in neighborhood schools and would service a suffi- 
ciently small area that walking to school would be possi- 


ble; (2) Fifth to eighth grades would be in a series of 
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middle schools, some new, some converted junior highs. 
These middle schools would be situated in peripheral 
neighborhoods and be distributed so that their racial 
composition would reflect that of the district as a whole, 
and so that two-thirds of the pupils would live in the 
immediate area; (3) The ninth to twelfth grades would 

be in the regular high schools, thus requiring that 

ninth grades from junior highs be absorbed in the high 
schools. (PX 278, at 9-12). This middle school plan, 
often referred to as the 4-4-4 plan, would have effec- 
tively integrated the fifth through twelfth grades, but 
would have left grades one through four in their existing 
segregated state. [S-120(b)]. 

The plan made the following specific proposals: 
converting Genesee-Humboldt Junior High and Southside Jun- 
ior High into middle schools, developing initiatives to 

49/ 
integrate Woodlawn Junior High School, and either inte- 


grating East High School proper or distributing its stud- 


ents to other high schools. (S-102). The Board also en- 
50/ 
dorsed the “educational park" concept to promote economic 


and educational efficiency, and to facilitate future metro- 


politan integration as population shifts occur. A $40,000 
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planning appropriation for a metropolitan educational 
park was recommended. (PX 278, at 14-15). 

The Commissioner ordered that the Board report 
to him by November 15, 1968 on the actions taken to acti- 
vate the proposals of this plan. In its November 1968 
report, the Board detailed its efforts to date to the 
Commissioner (PX 271), noting that at that time, three 
and a half years after the Commissioner's original order 
to desegregate the BPSS, some 2,000 inner-city chiidren 
were being transported to so-called "receiving" schools. 
The Board also reported the difficulty it was having with 
two phases of its desegregation program: its proposal 
for the use of portable classrooms and appropriations for 
midale school planning. The Board's difficulty was due 


in large part to Common Council opposition. 


b. Common Council Opposition. To increase the 
capacity of the designated receiving schools on the inner- 
city periphery, the Board had agreed in “ay of 1968 to 
purchase 24 portable classrooms. They were to be placed 
at twelve of the predominantly white receiving schools 


{[S-112(a)], and would accommodate 450 minority youths from 
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Clinton and Woodlawn Junior seen Within six days of 
the Board's decision, the Common Council requested the 
Corporation Counsel to draw up whatever legislation 
weuld be necessary to outlaw such portable classrooms. 
{[S-113(a)]. Against the express advice of the Corpora- 
tion Counsel, who warned that the proposed ordinance was 
“discriminatory in purpose, nature, and object," [S- 
116(b)], the Common Council enacted an ordinance that 
required any addition to a school to be constructed with 
527 

the same material as the permanent school building. 
(S-114). The ordinance, which effectively prohibited the 
portable ciassrooms, was vetoed by the Mayor (S-116), but 
the veto was subsequently overridden by the Common Council. 
(S-117). The Board of Education then took the City and 
the Common Council to court, and succeeded in having the 
ordinance declared unconstitutional. ee Education 
v. Buffalo, 57 Mise.2d 472, 293 N.v.S.2da 421, aft'a 302 
N.¥.S.2d 71, 32 App.Div.2d 98 (4th Dept. 1969). The Com- 
mon Council's action delayed the portable classroom plan 
at least one year. (S-119). 

It is undisputed that the core feature of the 


Board's 1968 integration plan submitted to the Commissioner 


: - 
: , f " 4 
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was the middle school program. [S-120(a)]. Had it been 
implemented, integration could have been achieved on a 
53/ 
broad scale. From the outset, however, the middle 
school concept faced stiff opposition from the Common 
Council and, at the time of trial, the comprehensive plan 
for a city-wide system of six middle schools lay dead, 
54/ 
with only two schools to mark its demise. 
The Common Council's opposition to the middle 
schools plan was not long in forming. A new junior high 
55/ 
school in the Riverside area was under construction at 
the time the Board agreed in 1968 to restructure the 
schools into the 4-4-4 format. Bond issues had been ap- 
proved by the Council to cover the initial financing of 
the new school, and construction in mid-1968 had passed 
the half-way point. [S-122(a)]. Consistent with the 
proposed district-wide middle school plan, the Board 
changed the nascent junior high into a middle school. 
But, when the bond issue for final funding was submitted 


in late July 1968, the Common Council turned it down. 


(s+122 (a)); 
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This action provoked considerable community 


56/ 
uproar and prompted then Superintendent Manch to 
state: "The issue is integration just as it was on the 
portable classrooms." [S-122(c)j. Eventually the Common 


Council did approve the bond issue; the school was built 
and opened as the West Hertel Middle School. (S-123). 
The City defendants argue that since the schocl 
was built, the Common Council's actions are not probative 
of segregative intent. This argument might ho!4 some 
water if the Common Council's action in allowing the West 
Hertel school to be completed signified its intent not to 
obstruct the 4-4-4 plan. Unfortunately, the decision to 
fund the school was apparently a case of the Council's 
deciding to choose what it considered the better of two 
evils: abandoning a school that was more than one-half 
compieted, or acquiescing in its completion as a middle 
school. In July of 1968 and in June of 1969, resolutions 
approving planning funds for the balance of the middle 
school program were turned down by the Common Council. 


(S-124, 125). The Common Council's opposition to the 


Board's integration efforts has been a substantial factor 
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in the continued and increased segregation in the BPSS. 
There can be no doubt that its actions ‘vere intended to 
achieve that result. 

The plaintiffs alsc charge that the Common 
Council's refusal to negotiate a lease or purchase of 
Bishop Ryan High School from the Buffalo Catholic Diocese 
was @ segregative act. When Bishop Ryan was closed in 
1971, the Board of Education drew up a proposal to use 
that school to relieve overcrowding at Southside Junior 
High and South Park High Schools. Under the Board's 
plan, ninth grade students at both schools would attend 
Bishop Ryan. 

Since additional funding was required to obtain 
the school, the plan was submitted to the Common Council. 
The evidence at trial showed that during discussions with 
the Board, the Council requested assurances that the racial 
composition of the student body at the school be the same 
as when the diocese ran it, or at least not a gceacae per- 
centage of black students than would have attended ninth 
grade at South Park High. Mr. Gardner, the ex-President 


of the Board of Education, testified that while this plan 
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was being considered, residents of the Bishop Ryan area 
wrote to Board members expressing their opposition to 
the Board's use of the school. He described this op- 
position as racially motivated. On cross-examination, 
Mr. Gardner admitted that the Bishop Ryan building had 
Once been owned by the BPSS, but had been abandoned for 
ote some reason, and that the stated purchase price of 

$1,000,000 was excessive in view of the condition of 
the building. (Record, Vol. II, at 168-69, 176). 

The evidence is not sufficient to find that 
the Common Council's refusal to even negotiate with the 
Catholic Diocese was substantially motivated by segrega- 
tive intent. However, the Council's insistence on limi- 
ting the number of blacks that would have attended the 
school, had it been purchased or leased, is further evi- 
dence of the Council's resistance to the Board's integra- 
tion proposals. 

Another plan of the Board's to alleviate crowding 
at South Park High was a new East Side High School, which 


was also designed to replace Fosdick-Masten High School, 


provide facilities for new programs and allow redistricting 
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of East High to end that school's severe racial inbalance. 
The planning for this school consumed ten years, and Mr. 
Gardner testified that "[t]here is no site that has ever 
been selected for a school in Buffalo that was more care- 
fully worked over." (Record, Vol. II, at 23-24). The 
proposed school site, on William Street on the City's 
east side, had already been purchased, and 4.6 million 
dollars borrowed, when the school was dropped from the 
City's 1974-1975 budget. Mr. Gardner testified that some 
citizens had expressed racial opposition to the project 
and that "the principal reason for the abandonment of 
this project was racial." (Record, Vol. II, at 35). 

To contradict Mr. Gardner's testimony, the City 
defendants called Mr. James Burns, Commissioner for the 
Department of Administration and Finance, whose job it is 
te make budget recommendations to the Mayor. Mr. Burns 
testified that because cf Buffalo's severe fiscal problems 
and because City planners projected that only 60% of the F 
new school would be needed by the time it could be opened, 


he recommended that the East Side High School project be 


abandoned. (Record, Vol. VIII, at 116-119, 129). mr. 
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Burns admitted that the City budget officials did not 
confer with Board members, but denied that the action 
was racially motivated. (Id., at 119, 128-130). 
Although the court finds it surprising that 
the City's decision to suspend, perhaps permanently, 
the proposed East Side High School was made without any 
consultation with School Board officials, especially in 
light of a decade of planning, the evidence is not suf- 
ficient to prove that segregative intent was a substan- 


tial factor in this decision. 


c. The Board of Education's Integration Plans: 
57/ 


1969 - 1972. Commissioner Nyquist, replying to the 
Board in June of 1969 about the Board's November 1968 
proposals, cited statistics that showed that little actual 
integration had been effected. Mr. Nyquist stated: "De- 
spite the progress described in the report [of November 
1968}, the conditions which prompted an appeal to the Com- 
missioner of Education [i.e., the Yerby Dixon Appeal] by 
the parents of Negro children still exist." (Px 272, at 


2). It was then more than four years after Commissioner 


Allen's Yerby Dixon decision; the Board's responses had 
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failed repeatedly to satisfy the Commissioner; and the 
segregation in the schools that prompted the Yerby Dixon 
decision had not been substantially alleviated. mr. 
Nyquist requested the Board to notify him within one 
month of its plans for that fall. 

After the Board's next report, Commissioner 
Nyquist stated in a letter dated August 1, 1969 that 
“{i]t is apparent from the [Board's] report [of July 14) 
that there is forward movement in several respects," not- 
ing in particular the planned Opening of integrated West 
Hertel Middle School, the use of portable classrooms lo- 
cated at peripheral schools for 300 inner-city students, 
the expected increase of inner-city transfers to peri- 
pheral schools from 2043 to 2600, and the possibility of 
suburban school district cooperation. (PX 276). This 
forward movement proved to be short-lived. 

As one of its efforts to meet the Commissioner's 
demands, the Board had requested Superintendent Manch to 
initiate discussions with suburban school districts to 
enlist their assistance in the desegregation efforts. The 


evidence at trial indicated that Only the Williamsville 
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Central School District reacted favorably to whatever 
overtures Superintendent Manch made. However, a plan 
to transfer a small number of inner-city students to 
Williamsville schools was quickly rejected by the resi- 
dents of that suburb. 

The Board apparently continued to file reports 


with the Commissioner's office, outlining the progress 
g 


38/ 


it claimed to have achieved, but over the next two 
years very little else was done by the Board or the 
State. Then, in January 1972, Commissioner Nyquist's 
interest was apparently renewed and he wrote the Buffalo 


Board: 


Review of the reports submitted to me 
shows that, while many worthwhile ef- 
forts have been made and successes 
achieved, the problem of racial imbal- 
ance in the Buffalo schools is still 

a long way from solution. 


Commissioner Nyquist also stated: 


Faced with the hard fact that segregation 
is more severe in Buffalo now than it was 
seven years ago, with over 20 schools 

more than 90% black, and 29 schools 90% 

or more white, it is ciear to me that only 
a new approach can equalize educational 
opportunity for the children of Buffalo. 
(PX 103, at 1,2). (@mphasis added.) 
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Commissioner Nyquist ordered the Board to devise a new 
plan that would integrate the early years as well as 

the 5 through 8 and 9 through 12 grades, although he 

did not completely rule out a 4-4-4 plan. The Commis- 
sioner gave the Board a little over two months to submit 
a desegregation plan "under which every school would 
substantially reflect the racial composition of the en- 
tire district.” (Px 103, at 3). 

Following seven years of weak leadership and 
eeitinuee acquiescence in the Board's dilatory actions, 
this stern and comprehensive order provoked, perhaps 
predictably, a strong and divisive reaction among Board 

59/ 
members. Much of the Board's debate over the Commis- 
sioner's new order centered on the question of bussing. 
Ultimately, the Board approved by a 4 to 3 vote a motion 
to inform the Commissioner that the Board was unable to 
develop the requested April 1, 1972 desegregation plan. 


(PX 108). At the same Board meeting, the Board went on 


record as being opposed to any type of forced bussing 


and also voted to file its own staff's report, "A Study 


60/ 
of Desegregation" (PX 111), called the Heck Report. 
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The Heck Report was the product of a year's 
work, and was produced in response to a Board request 


for a study on a cross-bussirag program for Buffalo and 


the use of existing buildings for the middle schooi pro- 
gram. It proposed a restructuring of the BPSS into five 
large neighborhoods, each extending outward from the 
center of the City. The resultant racial balance at 
each school level was estimated to be from 30 to 45.% 
black. The report stated that "[u]tilizing a variance 
of plus or minus 10%, it is feasible to assume racial 
balance for each [elementary] school at each level." 
(PX 106, at 29). Th. study recommended certain existing 
schools that would be converted to middle schools to 
achieve the Board's 4-4-4 plan, and integration in the 
1-4 level was also provided for. The high school program 
was reported to need further study before detailed pro- 
posals to achieve full integration could be made. (PX 
106, at 30). 

After the Board had refused to develop the re- 


quested April 1972 desegregation plan, the Commissioner 


sent a State task force to Buffalo in May cof 1972 to 
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develop a State plan for integrating the BPSS. The 
State task force proposed two alternative plans, the 
first heing the Heck Plan and the second being a modi- 
fied version of the Heck Plan (PX 278,at 39-92), both 
of whicn were submitted to the Board in mid-November of 
1972 with a request that the Board respond by January 3, 
1973. These plans were also rejected by the Board, and, 
according to the Commissioner, this action by the Buffalo 
Board “more or less closed the door on any cooperative 
effort.” (PK 298, at CW’ 7.5). 

By January of 1973, some five years after the 
Board's 4-4-4 plan was adopted, only one middle school 
had been constructed, and only one other had been con- 
verted from a junior high. The Board's 1968 proposal 
had noted that "Fillmore Middle School is the initial 
step in a long-range program to place all children in 
grades 5-8 in integrated middle schools." (Px Z271)), -ac 
10). Fillmore Middle was the initial step, being conver- 
ted to a middle school in 1967, but, as of October 1972, 


it could hardly be called integrated, with a minority 


enrollment of 82.5%. (PX 7, at 19). West Hertel Middle 
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School, opened in 1969, was the second and last step in 
the Board's "long-range" 4-4-4 plan. 
The following table shows that the junior high 


school system remained heavily segregated as of October 


L973. 
TABLE 14 
MIDDLE AND JUNIOR HIGH RACIAL COMPOSITIONS 
OCTOBER 1973 fe 
Fillmore Middle -- 89% minority 
West Hertel Middle -- 71.6% majority 
Clinton Junior High -- 100% minority 
Genesee Humboldt Junior High -- 90.9% minority 
Southside Junior High -- 84.6% majority 
Woodlawn Junior High —=- 99.6% minority 


SOURCE: PX) 6, at.21. 


The 1968 plan for integrating the public schools, 
the only plan even provisionally acceptable to the Commis- 


sioner of Education {PX 105, at 6), had been a nearly total 


failure: 
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1. Southside Junior High had not been RN 
converted to a middle school, and 
its racial imbalance in 1973, 84.6% 
majority, was worse than in 1969, : 
when it was 76.4% majority. g 


2. No action had beea taken to desegre- 
gate Woodlawn Junior High. 


3. Neither of the alternative plans to 
avoid the segregated status of Fast 
High School - integrating the school 
Or redistributing its pupils to the 
the other high schools - had been 
effectuated. 


4. The Board had not approved any educa- 
tional parks. 


5. The middle school program had floun- 
dered after only two middle schools 
were established. 

(S-103). ‘ 

Eight years after the Yerby Dixon Appeal, it was clear 
that the Board had not accepted, and would not accept, 
the responsibility to integrate the Buffalo schools. 
ad. The State Defendants’ Response to City : 
Defendants’ Inaction. Two broad and specific enforcement 


powers are granted to the Commissioner of Education under 


New York Education Law: removal Of school officers and 


withholding of funds for "wilfully disobeying any decision, he 


\ 
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order, rule or regulation of the regents or of the com- 
missioner of education.” New York Education Law, 


§306(1) (McKinney's 1969). Commissioner Nyquis’: was 


61/ 
4 well aware of the powers that he was authorized to use. 
In August 1973, after the Board rejected the 
State's integration plan, and after the Board president 
had written the Deputy Commissioner of Education that 
if your discussion with [the Board] 
should in any way involve forced 
bussing then, in view of the atti- 
tudes of the majority of the Board, 
there would be no point to such a 
discussion, 
F (PX oe7 ee! 
the Commissicner had a show cause order drafted. (Px 298, 
at CW 7.5). This show cause order, a necessary prerequis- 
<p 
a ite to either removal of school officials or withholding 
a 


of funds [New York Education Law, §306(1) (McKinney's 
1969)], had not been served as of the day this case was 
63/ 
tried in October of 1974. 
Mr. Nyquist admitted at trial that between January 


1972, when he requested the full scale integration plan, 


and the date of trial, nothing of consequence had happened: 


"maybe minor decisions, but very minor. I see no real 


jem 
— 
CN 
be 
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substantive change." (Record, Vol. '", at 39). In addi- 
tion, Mr. Nyquist agreed that the Board's actions 
“clearly and unequivocally violate the Regents policy" 
and that the Board had willfully defied the Commissioner's 
instructions. (Record, vol. v, at 39-40). The Commis- 
sioner testified: "I don't think you can achieve racial 
desegregation here in Buffalo without an order trom the 
Commissioner or from the Court." (Record, Vol. v, at 
43). Mr. Nyquist's excuse for not having brought a show 
cause order to make the Yerby Dixon decision a final or- 
der, that he was incapacitated by a heart attack, is not 
persuasive. The State's authority cannot be so dependent 
on the health of any one person, and New York State law 
authorizes the Deputy Commissioner to fill in for a dis- 
64/ 
abled Commissioner. The State defendants argue that 
"it is only required that they take reasonable steps to 
implement Regents' policy and to enforce the Commissioner's 
order of February 15, 1965 [Yerby Dixon]. This they have 
done." (Post-trial Brief for State Defendénts, at 15). 
Without considering whether the State defendants correctly 


interpret the law, this court is convinced that neither 
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the Commissioner nor the Regents have taken “reasonable 
steps" to alleviate the segregation in the BPSS. At 
the time this case was submitted for decision, ten and 
one-half years had elapsed since the 1965 Yerby Dixon 
Appeal and no significant improvement in desegregating 
the public schools in Buffalo had taken place. The Com- 
missioner's actions over those ten years amount to a 
mountain of paper work with little substantive results. 
The lack of effective action by the Regents and by the 
Commissioner of Education has continued, and in some 
instances aggravated, racial segregation in the Buffalo 
public schools. 

It is significant when considering the protrac- 
ted negotiations between the Board and the Commissioner's 
office, which continue to this day, to ponder the hypo- 
thetical situation posed by plaintiffs' counsel at the 
final arguments. If the Buffalo School Board had decided 
to shorten the state-mandated 190-day school year [New 
York Education Law §3204(4) (a) (McKinney's Supp. 1976)], 


On its own initiative, one would expect the State to re- 


act with great alacrity to enforce its attendance statute. 
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Yet, this decade-old integration mandate has been "more 
honour'd in the breach than in the observance." (WwW. 


Shakespeare, Hamlet, I, iv, fourteen). 


@. Mayorai Action. At the time this suit 


was filed, School Board members were appointed by the 
Mayor, subject to the confirmation of the Common Council. 
[New York Education Law, §2553(3) (McKinney's 1970)J. The 
plaintiffs allege that the late Mayor Frank A. Sedita's 
appointment of Mrs. Carol Williams to the Board of Edu- t 
cation in early 1972 was done with segregative intent. 
This appointment occurred just after Commissioner Nyquist 
had requested the Board to submit an integration plan that call 
would effect a racial balance in each school approximating 
the district-wide percentage. 
As the Supreme Court stated in Mayor of 
Philadelphia v. Educational Equality League, 415 U.S. 605 
(1974), such an allegation presents a sticky judicial and 
legal problem because “judicial oversight of discretionary 
appointments may interfere with the ability of an elected 


official to respond to the mandate of his constituency." 


415 U.S., at 615. Because the Supreme Court ruled that 


o 


1164 


Decision and Order Dated April 30, 1976. 


-127- 


there was no proof of discriminatory appointments in 
the Mayor of Philadelphia case, it did not resolve this 
probiem. 41500 .S.,. ar e2k: 

In the present case, the only evidence of the 
Mayor's intent is a quote from a letter he once wrote 
indicating that he appointed Mrs. Williams because she 
was Opposed to cross=-bussing. [S-130(b)]. We feel that 


this is insufficient evidence to find discriminatory in- 


tent on the part of the Mayor. 
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As the Supreme Court has often noted, "it is 
extremely difficult for a court to ascertain the motiva- 
tion, or collection of different motivations, that lie 
behind a legislative enactment." Palmer v. Thompson, 

403 U.S. 217, 224 (1971). The same can be said for the 
motivation or motivations behind the actions of a school 
board or board of regents. When, however, the court is 
faced with a decade and more of intransigence and ob- 
struction, of delay and procrastination, the interpre- 
tation of motivation becomes less difficult. The record 
in this case substantiates plaintiffs' claim that the 
Board of Education, the Superintendent of Schools, the 
Commissioner of Education and the Board of Regents inten- 
tionally created and maintained, in substantial part, the 
segregation in the BPSS, 

The court again notes that some efforts were 
made to alleviate the segregation and promote integration. 
Specific examples include the Board's voluntary integra- 
tion program that enabled some 2,600 inner-city youths to 


attend peripheral schools, compensatory education programs, 
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and the increase in minority administrators. But these 
steps were inadequate in themselves [see the district 


court Opinion in Bradley v. Milliken, 338 F.Supp. 582. 


591-92 (E.D.Mich. 1971)], and their beneficial results 
were substantially nullified by contrary actions, such 
as the transfer and optional area policies that resulted 
in 2,000-4,000 white students shifting to predominantly 
white schools as the court has discussed supra, in 
section IV-C of this opinion. 

The plaintiffs have proved that various schools 
in the BPSS are segregated, that this segregation was 
intentionally caused by the defendants, and that a sub- 
stantial and meaningful portion of the school district 
has been intentionally segregated. There is no need, as 
the Keyes case explains, for the plaintiffs to prove de 
jure segregation as td each segregated school or student 


in the system: 


[W)here plaintiffs prove that the school 
authorities have carried out a systematic 
program of segregation affecting a sub- 
stantial portion of the students, schools, 
teachers, and facilities within the school 
system, it is only common sense to conclude 
that there exists a predicate for a finding 
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of the existence of a dual school 

system. 

Keyes, supra, 413 U.S., at 201. 

The language transfer device that allowed 
white students living in the East High School district 
to avoid East and attend South Park or Kensington Highs; 
the districting of Woodlawn Junior High in 1964 that 
guaranteed an all-black student body; the transfer and 
optional areas policies that enabled white students to 
avoid schcols with substantial numbers of minority stud- 
ents; the discriminatory admissions practices at some 
vocational high schools; the assignment of teachers and 
administrators on the basis of race; the discriminatory 
hiring practices of the Board; the refusal of the Board 
of Education to devise and implement an effective inte- 
gration plan; the Common Council's obstruction of positive 
integration steps that the Board did take; the failure of 
the Board of Regents and the Commissioner of Education to 
take effective steps to end the segregation in Buffalo's 


public schools -- all of these are evidence of a systematic 


program of segregation. 
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Defendants have not met their burden of showing 
that the instances of segregation were not caused by 
their design or device. Keyes, supra, 413 U.S., at 210. 
The evidence of segregative acts, briefly catalogued in 
the preceding paragraph, demonstrates the inadequacy of 
the City and State defendants’ defenses. The Board's 
“neighborhood school" policy, long cited as a racially 
neutral, rational assignment device, stands exposed as 
a shibboleth. It was followed wien its results were 
seen as acceptable; it was disregarded and subverted when 
the Board saw fit. When the ity defendants do admit 
segregative actions, they attempt to minimize their re- 
eponsibility by claiming that the segregative effect was 
"not substantial." (Post-trial Brief for City Defendants, 
at 14, 15, 21, 22, 26, 30, 31). The evidence proves 
otherwise. 

The State defendants’ attempt to wash their hands 
of any involvement in the segregation that characterizes 
the BPSS, by claiming they have done all that is legally 


required of them, is similarly unpersuasive. Nothing 


could have encouraged the City defendants' procrastination 
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and recalcitrance more than the lack of effective action 
by the State defendants. In the final analysis, the 
State defendants are entrusted with the authority over 
and responsibility for the educational system in New 
York State. They must be held accountable for their 
actions and Setieltis that allowed and encourag::i the 
BPSS's increasingly severe segregation. 

Notwithstanding the culpability of the City 
and the State defendants, the court does acknowledge 
that some efforts by all defendants, evidencing various 
degrees of support for desegregating the BPSS, were 
shown. Unfortunately, these efforts were too insignifi- 
cant to alleviate the constitutional harm that had been 


done. 
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IV-H. HOUSING 


lL. THE EVIDENCE 

None of the parties to this lawsuit dispute 
the existence of severe residential segregation in the 
City of Buffalo, nor do the parties dispute the fact 
that the housing problems have contributed to the racial 
isolation and imbalance present in the Buffalo public 
schools. The City defendants claim that the housing 
segregation is the direct cause for the school segrega- 
tion, that they are blameless for the existence of resi- 
dential segregation and are not constitutionally required 
to correct it. (Answer for City Defendants at 4417, 19; 
Post-trial Brief for City Defendants, at 1). Conse- 
quently, they argue that any evidence regarding the hous- 
ing situation is irrelevant to the issue: intentional 
segregation in the BPSS. (Record, Vol. IV, at 143, 161- 
162, 1273: VoloV, at Tl0O-111; vol. VI at 10). The State 
defendants agree that the housing evidence should have 
been stricken at trial as irrelevant. In addition, they 


argue that they have no legal responsibility for housing 


matters in New York State. (Post-trial Brief for State 
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Defendants, at 4 36, 37). 

The plaintiffs introduced evidence tending to 
show that both the containment of ape reee in certain 
areas of the City, and the exclusion of minorities from 
suburban areas, did not occur by chance. This evidence 
can most easily be discussed by dealing with the allegedly 
discriminatory parties seriatim: (1) The Federal Gov- 
ernment; (2) The Buffalo Municipal Housing Authority 
{BMHA], (3) The Real Estate Indus.cy, and (4) The City 


of Buffalo. 


(1) The Federal Government 

During the 1930's, the Federal Government's 
explicit policy, as described in the Underwriting Manual 
of the Federal Housing Administration [FHA], was to keep 
racial populations separate. When rating a location, FHA 
valuators were advised that protection from adverse in- 
fluences was "one of the most important features." (PX 
228, pt. II, at (226). Adverse influences were defined 
to include "infiltration of inharmonious racial or na- 
tionality groups." (Id., at 4310). The valuators were 


further advised to award high ratings only to those areas 
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where the most effective exclusionary devices, such as 
zoning regulations and deed restrictions, were employed, 
“inasmuch as these provide the surest protection against 
undesirable encroachment and inharmonious use." [Id., 
at 4284(1)]. Tt was specifically recommended that a 
“(p]rohibition of the occupancy of properties except by 
the race for which they are intended" be included in the 
deed restrictions. {[Id., at 4284(3) (g)]. 

The Federal Government also funded housing 


projects, especially war housing, that were purposely 


segregated. (PX 229, at 3; see (2), infra). 


(2) The Buffalo Municipal Housing Authority 


As shown in Table 15, four major public housing 
facilities were constructed in Buffalo in the late 1930's 
under the aegis of the BMHA, a municipal corporation 
formed under the laws of New York State by the City of 


Buffalo in 1934. [PX 229, at 2; see New York Public 


Housing Law §§403, 404 (McKinney's Supp. 1976)]. 


FA, 
hos 
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TABLE 15 


BMHA HOUSING PROJECTS - 1930's 
eS 


PROJECT NAME LOCATION UNITS RACIAL MAKEUP 
Lakeview W.Side, Waterfront 668 All white 
Commodore Perry Louisiana Street 772 All white 
Willert Park Jefferson Avenue & 

William Street 172 All black 
Kenfield Kensington area 658 All white 


SOURCE: Record, Vol. IV, at 145-152: PX 229, at 3. 
[The Kenfield project was originally built as a PWA pro- 
ject, but was taken over by BMHA. (Record, Vol. IV, at 
LSt))< 
This segregation in public housing continued as 


new housing was constructed during the war years, as shown 


in Table 16 below. 
TABLE 16 


BMHA HOUSING PROJECTS - 1940's 
eet 0s 


LaSalle Courts North W.City Line 206 All white 
Langfield Homes Kensington area 594 All white 

Carver Apts. William Street 42 All black 

Talbert Court William Street 73 All black 

Ti-O-run-da Cheektowaga 1,050 All white 

Sheridan- Town of Tonawanda 1,200 All white 
Parkside 
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SOURCE: Record, Vol. IV, at 155-158; PX 22°, at 3-4. 
[There public housing projects were managed by BMHA 
through Niagara Frontier War Housing. (PX 229, at 3)]. 
the testimony at trial demonstrated that these 

various projects, whose locations are indicated on map 5, 
infra, were puilt in either white or black resi- 
dential areas, and remained totally segregated through 
about 1950. (Record, Vol. IV, at 168). 

Newspaper articles from the 1940's submitted 
into evidence refer to Willert Park as specifically des- 
ignated for Negroes. (PX 207, 208, 210, 212). When 
Willert Park became overcrowded and many black defense 
workers were in need of housing, an :dditional 200-unit 
facility was authorized in 1941 by the Federal Governmerit, 
specifically for Negroes. (PX 213, 214). Several -ite 
residential sites were selected, i:.cluding Cheektt vaga, 
South Buffalo, and the Fillmore-Eagle Streets area. In 
each of these areas, public protests arcse and the site 
was rejected. (PX 214, 215, 216 and 221). Among the 


remarks attributed to protesting community spokesmen &t 


the time were the foilowing: 
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Of course the Negro workers should be 

taken care of but this is not the 

place. There are none living or work- 

ing here now, 
and 

The Negroes, who are certainly in 

need of better living conditions, would 

be far happier were they given a city 

of their own outside of Buffalo. 

(PX 215 and 217). 
Ultimately, an addition to the all-black Willert Park 
project was built. (Record, vol. EVP at L7G) 2 

The evidence at trial was conflicting as to 
whether or not the public housing projects are still 
segregated. Mr. Victor Einach, who worked for the BMHA 
from 1939 to 1940, and with the New York State Division 
On Human Rights from 1941 through 1973, testified that 
most of the units "are pretty well integrated." (Record, 
Vol. IV, at 169). However, Mr. Cleon Service, a black 
realtor with some forty years' experience in the Buffalo 
real estate market, and the vice-president and member of 
the executive committee of Housing Opportunities Made 


Equal [HOME], testified that even after 1946, when the 


BMHA had agreed to end its segregative housing assignments, 
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such segregative actions continued, and that 


it wasn't until 1970 that we actually 
were able to sit down with them and 
work out what we felt was the beginning 
of a satisfactory resolution of their 
practices of discrimination and assign- 
ment and refusal to transfer blacks 
from the predominantly black projects 
at that time. 

(Record, Vol. IV, at 179). 


Tegp Mr. Anthony Dutton, a member of the Board of 
Directors of HOME, testified that the public housing 


administered by the BMHA was still heavily segregated, 


as the following table indicates, as of 1966. 
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TABLE 17 

PROJECT NAME UNITS RACIAL MAKEUP LOCATION 
Kenfield 658 3% black A 
LaSalle 206 : 3% black B 
Langfield 594 6% black Cc 
Shaffer 233 3% black D 
Ferry-Grider 210 6% black E 
Kensington Heights Se 6% black F 
Willert Park 

(including extension) 472 100% black G 
Ellicott Mall 590 99% black H 
Talbert Mall 763 99% black I 
Lakeview 668 23% black J 
Commodore Perry 772 19% black K 
Jasper Parish 212 13% black L 


Commodore Perry Ext. 472 - 58% black K 


SOURCE: Record, Vol. V, at 125-128. 


[Location of these projects shown on map 5,-—infra]}. 


Mr. Dutton stated that he relied on BMHA's 
Research Division for the statistics, and that no appre- 


ciable change in these statistics had occurred by 1970. 


x 
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(Record, Vol. Vv, at 124, 125). The figures supplied 
by Mr. Dutton stand unrebutted, —-> “g into quest! fr 


Mr. Einach's observation that the public housing is 
“pretty well integrated," supra, at 138, and census 
tract data bear out the continuance of a segregated 
city. (PX 289-293). 

The statistics in Table 17 prompted the HOME 
organization to investigate the BMHA. Mr. Dutton testi- 
fied that HOME‘'s study found that federal and state law 
required a housing authority running more than one hous- 
ing project to operate all the projects as a single unit 
with regard to eerkicwcicn and assignment of ants. 
The BMHA, however, allowed the individual project mana- 
gers to make use of an informal waiting list procedure, 
which enabled white applicants to avoid the identifiably 
black projects. (Record, vol. v, at 129-137). Thus, 
the segregation initiated by the FHA wes maintained by 


the BMHA. 


(3) The Real Estate Industry 
Mr. Service, the realtor, also testified about 


the state of the private real estate business in the 
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Buffalo area after World War II. He stated that it was 
extremely difficult for a black buyer to purchase a home 
in a white neighborhood. White realtors told Mr. Service 
that "they could not either morally or ethically permit 
{him] to sell black families into an all white community." 
(Record, Vol. IV, at 182). 

In the late 1950's, when the real estate indus- 
try in the Buffalo area introduced the multiple listing 
system, under which all brokers send their listings to a 
central file that is then distributed to all the members 
of the system, there was fear among white brokers that 
thas ~rocedure would precipitate a black influx into the 
suburbs. (Record, Vol. IV, at 187). The suburban real- 
tors were so worried at this prospect that they broke 
off and formed their own separate real estate board from 
which blacks were excluded. (Ta., at 187, 191-192). 

The problem was so acute in the white realtors‘ eyes 
that they devised a system that avoided a black realtor 
showing a white prospective buyer a home, even in a white 


neighborhood. The white brokers "felt any incident of a 


black showing up in all white areas would create 4 furor, 
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and they wanted to avoid it." (Id., at 189). This 
66/ 
practice continued into the 1960's. (es | at. 191). 


(4) The City of Buffalo 

All three of the above forces had helped to 
cause the black population in the City of Buffalo to be 
squeezed into a central city area in the 1950's. At 
that time, the Ellicott District redevelopment, an urban 
renewal program, resulted in the City's purchase of large 
areas of the Ellicott District and subsequent razing of 
the purchased homes. The evidence at trial showed that 
almost all of the dislocated black families were reloca- 
ted in the Masten District area, which exacerbated the 
segregated housing conditions. (See map5 , Supra). 
The relocation was described in Buffalo's official Commun- 
ity Renewal Program, quoted in the City's Model Cities 
grant application which was introduced into evidence: 

Although at the time there was a 

sufficient number of adequate housing 

units available, the relocation pro- 

gram failed to take into account the 

residential exclusion problem which 

restricted the movement of non-whites 

to the Masten and Ellicott Communities. 


This restriction, though unwritten and 
unstated, nevertheless, reduced the 
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supply of housing units available to 

the non-white families displaced by 

tne Ellicott Project to an unsatisfac- 
tory level. Thus, relocation of the 
Ellicott residents was accomplished 

by increasing the density of the re- 
mainder of the Ellicott Community and 
the lower Masten area mainly by virtue 
of illegal conversions of single and 
two, multi-family structures and by 

the doubling up of families in existing 
units. The impaction of these two areas 
in turn led to the speeding up of the 
processes of blight formation in the re- 
mainder of the Ellicott and Masten 
areas. 

(PK 260, pt. III, at 25, 26). 


At trial, plaintiffs called as a witness Martin 
Sloan, General Counse’ of the National Comiittee Against 
Discrimination in Hor .ng, Inc. Mr. Sloan, who has ex- 
tensive experiel e in Gc ernment agencies dealing with 
segregation in housing, such as the United States Commis- 
sion on Civil Rights and the Home Financing Agency, was 
asked at trial whether he had an opinion as to how long 
it would take to alleviate the results of the discrimina- 
tory practices and policies followed by the Federal 
Government. Mr. Sloan's answer appears to be equally 
applicable to the discriminatory practices of BMHA, the 


city, and the private real estate industry: 
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Well, it depends. If the federal agen- 
cies could turn around 180 degrees, by 
that I mean match the zeal, with which 
they carried on the discriminatory 
policies in the '30's and ‘40's, with 

a similar enthusiasm in carrying out 
equal housing opportunities and obliga- 
tions, I would estimate two to three 
generations. At the rate they are 
going now, which is essentially a pas- 
sive attitude toward their enforcement 
responsibilities, a much, much longer 
time. I couldn't estimate at all. 
(Record, Vol. VI, at 47). 


2. THE RELEVANCY OF HOUSING SEGREGATION 

-The State and City defendants cite Milliken v. 
Bradley, 418 U.S. 717 (1974), as authority for the pro- 
position that, in a case such as this, housing evidence 
is not relevant. In Milliken, a school desegregation 
suit involving the public schools of Detroit, the Court 
of Appeals, in af€irming the district court's decision 
that the defendants were guilty of segregative actions, 
had this to say about the housing evidence introduced at 
trial: 

This: record contains a substantial 

volume of testimony concerning local 

and State action and policies which 

helped produce residential segregation 


in Detroit and in the metropolitan 
area of Detroit. In affirming the 


& 
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District Judge's findings of constitu- 

tional violations by the Detroit Board 

of Education and by the State defendants 

resulting in segregated schools in 

Detroit, we nave not relied at all upon 

testimony pertaining to segregated hous- 

ing except as school construction programs 

helped cause or maintain such segregation. 

484 F.2d 215, 242 (6th Cir. 1973). 

The Supreme Court took note of this in its decision: 

Accordingly, in its present posture, the 

case does not present any question con- 

cerning possible state housing violations. 

Milliken, supra, 418 U.S. at 728 Gad. 

It cannot be said that either the Court of Ap- 
peals or the Supreme Court held the housing evidence 
inadmissible or irrelevant. The only certainty is that 
neither court relied on the housing testimony. Because 
of the defendants’ primary reliance on the residential 
composition of Buffalo as a defense to this netion, we 
feel it necessary and appropriate to express our findings 
on the housing evidence. It is too facile an argument to 
say that since this is a school desegregation suit, hous- 


‘ing evidence is necessarily irrelevant. If the school 


suits have shown anything, they have demonstrated con- 


vincingly, in the words of Judge Weinstein, that 
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{h]ousing and school patterns feed 
On each other. The segregated schools 
discourage middle class whites from 
moving into the area and the segregated 
housing patterns lead to segregated 
schools. 


Hart v. Community Ssehool Board, supra, 
383 F.Supp. at 706.— 


In United States v. School District of Omaha, 
aS Ses ve scnoot District of Omaha 


supra, 521 F.2d 530 (8th Cir. 1975), cert. denied, 44 


U.S.0.W. 


footnote: 


3280 (Nov. 11, 1975), the court stated in a 


In light of the conclusive evidence 
of intentional segregative practices by 
the school district, we have not addres- 
sed ourselves to the appellants' conten- 
tion that the public and private racial 
discrimination in housing provides an 
alternate ground for ordering all-out 
school integration. However, we do sub- 
scribe to the Fourth Circuit's reasoning: 


- « - if residential racial dis- 

crimination exists, it is imma- 

terial that it results from pri- 

vate action. The school board 

cannot build its exclusionary 

attendance areas upon private 

racial discrimination. ... 
Brewer v. School Board of City of Norfolk, 
Va., 397 F.2d 37, 41-42 (4th Cir. 1968) 
(en banc). 


S21 F.2d at $37 n. 11. 


The evidence proves that the residential segre- 


gation in Buffalo was caused, in substantial part, by the 


& 
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policies and practices of the Federal Government, the 
BMHA, the private real estate industry and the Common 
Council of the City of Buffalo. The citizens of Buffalo, 
both black and white, and particularly the public school 
children, have been affected by the legacies of these 
actions, stretching back over many generations, which 
have contributed to a wall of misunderstanding. 

The City defendants cannot use the residential 
segregation as a defense because, as the evidence demon- 
strates, they helped to cause the residential segrega- 
cion through the Ellicott Re) cation Program. The Com- 
mon Council's portable classro"« ordinance, discussed 
in section IV-F of this opinion, supra, and the Board's 
districting of Woodlawn Junior High School, discussed in 
section IV-B of this Opinion, supra, are examples of how 
the City defendants attempted to sustain and prolong the 
racial separation in schools that residential segregation 
encourages. But, even had the City defendants not ac- 
tually contributed to residential segregation, to allow 
them to hide behind a condition they have long been aware 


of, that they have the authority to alleviate and that 
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they once, in the City's Model Cities arplication, com- 
mitted themselves to rectify, would be untenable. 

Given the purposeful residential segregation 
in the City of Buffalo, the School Board's "neighborhood 
school policy" was not, and could not be, racially neu- 
tral. The Board's continued reliance on it fostered and 


maintained school segregation. As the district court in 
ea aia A vee cationaee 


Oliver v. Kalamazoo Board of Education, supra, 368 F.Supp. 
EE Ratamazoo Board of Education p 
143 (W.D.Mich. 1973), stated: 

The school board should not be heard 

to pleed that its neighborhood school 

policy was racially neutral when in 

fact "state action under the GOlOr of 

law" produced or helped to produce the 

segregated neigh'orhoods in the first 

Place. 

368 F.Supp. at 183. 
The Fifth Circuit has noted that "[w]hen the segregated 
housing patterns are the result of ‘state action', we are 
faced wi*! double discrimination. " United States v. Texas 

goupnle hited states v. Texas 
Education 7.jency, 467 F.2d 848, 863-64 n.22 (Sth Cir. 1972) 
(emphasis in original), motion to clarify opinion denied, 
470° F.2d 1001 (5th cir. 1973) (en banc). Ard the aistrict 
court in Morgan v. Hennigan, supra, 379 F.Supp. 410 (Dp. 


Mass. 1974), ruled that "when school officials have followed 
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for at least a decade a persistent course of conduct 
which intentionally incorporated residential segregation 
into the system's schools, that conduct is unconstitu- 
tional." 379 F.Supp. at 470. 

This court cannot allow the Common Council and 
the Board to avoid liability by pointing the finger at 
each other. As the record reveals, neither has taken 
adequate steps within the ambit of their own authority 
to cure segregative situations in the community,and in 
fact both have taken some steps which have caused the 
segregation in the schools and in the community at large 
to continue. 

Although the State Commissioner of Education 
and Board of Regents cannot be held directly responsible 
for housing segregation, they cannot use the unconstitu- 
tional actions of others to excusc their own fei luce to 
act, because, in the final analysis, the State defendants 
are responsible for education in New York. 

The court finds, therefore, that the defense of 
residential segregation, like the “racially neutral" 


neighborhood school policy defense to which it is inti- 


ma*ely related, is essentially a smokescreen. Furthermore, 


YR 5 Steam marten 
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the court finds that the City defendants' past action 
and inaction which have, to a substantial degree, 
caused, exacerbated or maintained the segregated housing 
conditions, are separate and independent alternative 
grounds for holding them constitutionally liable for the 


segregated condition of the schools in Buffalo. 


are 
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ORDER 


It is the finding of this court that the 
Board of Education, the Superintendent of Schools, 
the Commissioner of Education, and the Board of Regents 
have violated the plaintiffs’ fourteenth amendment right 
to equal protection under the laws by dnkanthonelty caus~ 
ing and maintaining a segregated school system. Defen- 
dants, their successors and their agents are therefore 
enjoined from taking any further action in violation of 
plaintiffs' rights under the Constitution. 

The court and the parties must now prepare to 
deal with phase two of this lawsuit - the remedy that is 
to be devised to end the unconstitutional segregation in 
the public schools of Buffalo. There are several pre- 
liminary considerations that all parties should keep in 
mind as the remedy is hammered out. 

This court. is not, and does not want to be, a 
school administrator, It does not have the specialized 


training, the knowledge or the experience that belong to 


the defendants. The limited nature of the court's function 
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has been clearly delineated by the Supreme Court: 
Our cases, of course, make clear that 
the initial responsibility for devis- 
ing an adequate desegregation plan 


belongs with school authorities, not 
with the District Court. The court's 


primary role is to review the adequacy 


of the school authorities' efforts and 
at _SCNOOS autnorities’ erfrorts and 


to substitute its own plan only if and 
to the extent they default. 
Milliken v. Bradley, supra, 418 U.S. 


717, 809 (1974). (Marshall, J., dis- 

senting) (emphasis added). 

It is, therefore, the responsibility of the 
defendants to come forward with a plan that comports 
with the Constitution. The problems presented are dif- 
ficult and will require rigorous effort to overcome, 
but overcome them the defendants must. The court is, 
of course, aware that both the Commissioner and the 
Board have already worked out plans on their Own, under 
the Commissioner's impetus, but whether or not such pians 
will pass constitutional muster is not to be guessed at. 

There are many diverse factors and influences 
that must necessarily be considered by the defendants, 
but this court's sole 

objective in dealing with the issues 


presented by [this case] is to see 
that school authorities exclude no 
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pupil of a racial minority from any 
school, directly or indirectly, on 
account of race; it does not and 
cannot embrace all the problems of 
racial prejudice, even when those 
problems contribute to dispropor- 
tionate racial concentrations in 
some schools, 


Swann v. Charlc tte-Mecklenburg Board 
of Education, Supra, 402 U.S. 1, 23 


(1971). 

Acknowledging the complexity of these cases, 
the Supreme Court has set Only one guideline: "The 
burden on a gcnogl board tcday is to come forward with 
a plan that promises realistically to work, and promises 
realistically to work now." Green v. County School Board, 
391 U.S. 430, 439 (1968) (emphasis tn the original). 

Therefore, it is ordered that tte City and the 
State defendants prepare plans to desegregate the BPSS. 
The proposed plans must encompass the staff segregation 
as well as the student segregation. 

The Supreme Court, in Milliken v. Bradley, has 
stated: 

Before the boundaries of separate and 

autonomous school districts may be set 

aside by consolidating the separate 


units for remedial purposes or by im- 
posing a cross-district remedy, it must 


leg yeencnns neni 


YS ee NY 
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' first be sh wn that there has been a 
constitutional violation within one 
district that produces a significant 
segregative effect in another dis- 
trict. Specifically, it must be 
shown that racially discriminatory 
acts of the state or local school 
districts, or of a single school 
district have been a substantial 
cause of interdistrict segregation. 
Thus an interdistrict remedy might 
be in order where the racially dis- 
criminatory acts of one or more Ve 
school districts caused racial segre*~ 
-gation in an adjacent district, or 
where district lines have been delib- 
erately drawn on the basis of race. 


Milliken v. Bradley, supra, 418 v.S. 
717, 744-745 (1974). 


On the present state of the record, there does 
not appear toa be any basis for the court to order a 
metropolitan-wide remedy. However, it should be noted 
that Milliken does not prevent the State from itself de- 
vising and implementiing a metro response to what is essen- 
tially a metropolitan problem. Nor does Milliken prevent 
a plan that would encompass the metropolitan areas on a 
voluntary basis, and the State defendants shall consider 
this in their plan. 

All parties are directed to appcar on Wednesday, 


May 19, 197€ at 2:00 p.m. The individual defendants and 
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witnesses are not required to be present. But all 
attorneys shail be accompanied by representatives of 

the agency defendants who are acquainted with the 
problems of preparing a plan. The timetable for sub- 
mission of the plan and other problems will be discussed. 


Se ordered. 


( United States District Judge 


DATED: April 30, 1976 
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FOOTNOTES 


VY 


42 U.S.C. §1983, entitled,Civil Action for 


Deprivation of Rights, provides: 


Every person who, under color 
of any statute, ordinance, regula- 
tion, custom, or usage, of any 
State or Territory, subjects, or 
causes to be subjected, any citizen 
of the United States or other person 
within the jurisdiction thereof to 
the deprivation of any rights, privi- 
leges, or immunities secured by the 
Constitution and laws, shall be lia- 
ble to the party injured in an action 
at law, suit in equity, or other 
proper proceeding for redress. 


2/ 


The pertinent section of the fourteenth 
amendment reads as follows: "No State shall . . . deny 
to any person within its jurisdiction the equal protec- 


tion of the laws." 


3/ 


Plaintiffs’ complaint cites 28 .S.C. §2201 as 
a jurisdictional basis. This section does not confer 
jurisdiction on a court where it would not otherwise 
exist, but merely provides the court with remedial powers. 
See Nickerson v. United States, 513 F.2d 31, 33 (lst Cir. 


1975); Kinsella v. Board 0” Education of Central School 
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District No. 7, 402 F.Supp. 1155, 1157 (W.D.N.Y. 1975). 
4/ 

Stipulated material will be referred to 
throughout the text by reference to the numbered stipu- 
lation, for example, (S-#). 

3/ 

As Judge Gurfein has noted with considerable 
understatement, most pecple are "as reluctant to admit 
that they have racial prejudice as to admit that they 


have no sense of humor." Hart v. Community School Board 


of Education, 512 F.2d 37, 50 (2d Cir. 1975). 


6/ 
: Exhibits will be refecred to as PX # (Plain- 
tiffs') and DX # (Defendants'). 


7 
N. Y. Educ. Law §3201 (McKinney's 1970). 


8/ 


For the first decade or so after Brown, all 


school desegregation cases concerned southern schools. 


This case is one of many that have been brought in northern 


and western cities, such as Denver, Detroit and Boston. For 
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an extensive list of the northern and western city school 
desegregation suits that have occurred, see United 


States v. School District of Omaha, 521 F.2d 530, 535, 


n.7 (8th Cir. 1975), cert. denied, 44 U.S.L.W. 3280. 
a 

There was some discussion at trial about ex- 
actly how “segregated” or “integrated” are to be defined. 
Absolute separation of the races need not be proved to 
show "segregated" conditions. Keyes v. School Dist. No. 
i, 413 U.S. 189 (1973). Nor does the court need to set 
a precise numerical ratio to indicate what it considers 
segregated or integrated schools. Suffice it to say 
that substantial separation of the races amounts to 
“segregation” of the races. See 20 U.S.C, §1720(c). 
Throughout this opinion, the terms “imbalance, " “segre- 
gated," “predominantly majority” or “predominantly mi- 
nority" are used interchangeably and without a precise 
mathematical connotation. 

The question of whether different minority 
groups should be considered separately in a desegrega- 


tion suit arose in Keyes, supra. The Supreme Court 


a' 
¥ 


“£ 
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there ruled that blacks and hispanic Americans should be 
considered together when defining a "segregated" school. 
413 U.S. at 197-98. For the BPSS, this distinction is 
not of significant dimensions, sinc as of October 1973 
Spanish-surnamed students comprised oniy 3.1%, American 
Indians .8%, and oriental students .1% of the student 
population. (PX 6, at 6). Unless otherwise noted, 
minority population figures include all four of these 
groups. 
10/ 

The court notes the debate, both in the legal 
and in the public arenas, over the significance between 


de jure and de facto segregation. Since the plaintiffs 


in Keyes pleaded and proved de jure segregation, the 
Supreme Court was not forced to decide whether merely 
proof of de facto segregation constitutes cognizable legal 
wrong. Keyes, supra, 413 U.S. #% 198. Justice Douglas 
nevertheless urged that ". . . it is time to state that 
there is no constitutional difference between de jure and 
de facto segregation, for each is the product of state 


actions or policies." Keyes, supra, 413 U.S. at 216 
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(Justice Douglas concurring). Justice Powell argued 
that the distinction had slowed the process of integra- 
tion in the country at large and “hat it should now be 
abandoned. Keyes, supra, 413 U.S. at‘:217~-236. He 
quoted Senator Abraham Ribicoff: 

Somehow residential segregation in 

the North was accidental or de facto 

and that made it better than the leg- 

ally supported de jure segregation of 

the South. It was a hard distinction 

for black children in totally segre- 

gated schools in the North to under- 

stand, but it allowed us to avoid the 

problem. 118 Cong.Rec. 5455 (1972). 

Keyes, supra, 413 U.S. at 219 n.5. 

See also Brief for American Jewish Committee as Amicus 
Curiae at 6-13. 

Our circuit adheres to the de jure/de facto 
distinction, Hart v. Community School Bd. of sduc., 512 
F.2d 37, 49 (2d Cir. 1975), and since plaintiffs have 
alleged de jure segregation, this court need not enter 
this debate. 

ll/ 
The Supreme Court further amplified the defen- 


dants' burden with this comment: 


This is not to say, however, that the 
prima facie case may not be met by 


1200 


Decision «nd Order Dated April 30, 1976. 
-Vvi- 


evidence supporting a finding that a 
lesser degree of segregated schooling 
in the core city area would not have 
resulted even if the Board had not 
acted as it did. 

Keyes, supra, 413 U.S. at 211. 


12/ 
Buffalo's Population 1900 - 1970: 
1900 352,387 
1910 423,715 
1920 506,775 
1930 573,076 
1940 575,901 
1950 580,132 
1960 532,759 
1970 462,768 
(PX 263, at 5 (citing U.S. Census Reports, 
1900-1970)}. 
47/ 


Although complete racial population statistics 
are not available to the court for the years before 1960, 
the evidence at trial indicated that the black population 


in Buffalo grew as follows. 


Black Population in Buffalo 


1910 1,773 
1930 13,000 
1940 17.500 
1943 25,656 
1946 30,000 


SOURCE: 9X 229, at L. 


o. 
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It was estimated that three out of five new citizens 


coming to Buffalo during the war years were black. Id. 


14/ 
. See APPENDIX. 
1l4a/ 


Several factors have been cited to explain 
the disproportion between the percentage of the black 
population in the City.as a whole and the percentage of 
black vopulation in the public schools, a phenomenon 
that is oat unique to the BPSS. Among the factors ure 
a higher black birth rate, the suburban exodus of whites, 
and the disproportionately high enroli rent of whites in 
private and parochial schools. See Farley, Residential 


Segregation And Its Implications For School Integration, 


39 Law and Contemporary Problems 164, 169-174 (1975). 


15/ 


This phenomenon is common to many cities. id. 


at 172. 
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16/ 
ELEMENTARY SCHOOL GROWTH & DECLINE 
MINORITY MAJCRITY TOTAL 
Jan. 66 17,756 (35.9%) 31,461 (64.1%) 49,217 
Oct. 73 17,231 (45. 5%) 20,671 (54.5%) : 37,902 


SOURCE: PX 6, at 19. This exhibit is the Ethnic Census 
of the Buffalo Public Schools 1973-74. The above figures 
are from page 19. Figures at page 7 of the same exhibit 
are, slightly different. 


ELEMENTARY SCHOOLS GROWING: 22, 27, 32 (Build Academy), 
34, 44, 62, 67, 70, 82 and 86. 


ELEMENTARY SCHOOLS DECLINING: 1, 3, 4, 6, 8, 9, 11, 12, 
16; 29%, 18) TOy. 2h, BE) 26, 2B, 29, 30p. Shy Sa O8e, 27s 
36, 39, 40, 41, 42, 43, 48, 47, 46, 49. 31, 52, 59, 54, 
66, 57, $9, 60,61, 63, 64, 65, 66, 68, 69, 71, 72, 73, 
74, 78, 76) 77, 7By. 795) BO, 81, Sa, Bs, Se, 30, 93: 
ds, ac (LoL 
l6a/ 

This suit was tried in October 1974. The most 
recent figures in evidence at trial on schools, students 
and staff in the BPSS wees for the 1973-1974 school year. 


(PX e} 
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i7/ 


Included in the 77 elementary schools are four 
special schools - 24, 35, 50 ana 384. There are also three 
other special schools with small anvelinaies that are not 
included in these figures. They are the Child Care Cen- 
ter, Immaculate Heart of Mary Home, and St. Augustine's. 


18/ 


N.Y.Educ. Law §3201 (McKinney's 1970). 
19/ 

These examples assume that the children would 
attend academic high schools. If a child chooses to at- 
tend a vocational-technical high school, he can choose 
any vocational-technical school in the city. See section 
IV-D of this opinion, infra. 

20/ 

Like all rules, there are exceptions. The prin- 
Cipal exception that developed over the last clecade was 
the voluntary integration program under which inner-city 
students could attend predominantly white peripheral 
schools. See Record, vol. VII, at 108-111. An example 
of this is West Hertel Middle School, where the minority 


Students, comprising 28% of the student body, are primarily 
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from the inner-city schools. There are other exceptions, 
also. See discussion in section Iv-C of this opinion, 


infra. 


af 


The word "district" in this sense refers to an 
attendance zone for a part*cular school, and does not 
indicate a complete school system, as in BPSS or Central 
School District No. l. 

22/ 

The hardship category apparently includes phy 3i- 
cal and emotional problems, harassment and social adjust- 
ment. See page 58 , infra. 

23/ 

An optional area is unique in that a student 
living there can attend the school in whose zone he lives, 
or another school. The “optional” school's district is 
usually contiguous to his normal school's district. See 


tte 


section IV-C-2 of this opinion, infra. 


24/ 


This area, to the east of Main Street, was bounded 


by East Ferry Street, Michigan Avenue, Virginia Street and 


Jefferson Avenue. 
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25/ 


The Board's Director of School Attendance 
testified at a pre-trial deposition, offered into 
evidence at trial, as follows: 

Now, in the East High School District 

a lot of the white children used to 

take Polish because in the East High 

School District it is predominantly a 

Polish area, it was a Polish commun- 

ity, and they used to come down here 

and ask for Polish, and we used to 
allow them to go to maybe South Park 


Or Kensington High School, ... 
(PX 296, at 13). 


26/ 

East High School enrollment was estimated to 
be in the range of 80% black in the United States Civil 
Rights Commission Report in 1963. (PX 10, at 35). 
2i/ 

In their attempt to show that East High School 
is “an all black school in an all black neighborhood" 
(Post-trial Brief for City Defendants, at 25), the City 
defendants called Mr. Anthony Girard who testified about 
the census tracts comprising the East High attendance 
zone. (Record, vol. VIII, at 8-18). He listed fourteen 


census tracts, and then explained their racial composition. 
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All but two of these tracts, listed in DX 9, are over~ 
whelmingly black, and the import of his testimony was 
that the East High district is overwhelmingly black. 
The court notes that certain census tracts, which are 
overwhelmingly white, that are also contained in part 
in the East High district, were left cut of DX 9 and 
were not mentioned in Mr. Girard's testimony. See PX 


289, 290, 291 (census tracts 16, 24, 28,, 29). 
28/ 

The Department of Health, Education and Wel- 
fare's Preliminary Compliance Review of the BPSS, PX 
264, at 690-691, indicates that even by 1960 Fast was 
the black academic high school in Buffalo, as the fol- 


lowing figures show: 


East - 52.4% minority 
Bennett - 12.8% i 
Grover Cleveland - 10.5% i 
Kensington ~ - 3% 
Lafayette - 18.2% 7 
Riverside ~ ~ 7% : 
South Park 2 Ore m 


29/ 


In June 1973, the Board of Education undertook 


a survey to discover where East district high school 
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30/ 
The Board of Education did take some of these 
East district students to court in order to force them 
to attend school. (Record, vol. VIII, at 37-40). 


3Y/ 


See section IV-H of this opinion, infra. 
32/ 

The area west of Main Street has traditionally 
been predominantly white. 
33/ 

Staff members of the United States Commission 
on Civil Rights visited Buffalo to examine the BPSS in 
preparation for the staff report published in 1963. 
Among the individuals that were interviewed was Superin- 
tendent Manch. It was during an interview that Manch 
made this statement. 

34/ 

Letter to Mr. Raphael DuBard, Fresident of 

the Buffalo Branch of the NAACP, as quoted in PX 10, at 


72-74. 
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35/ ; 

Woodlawn Junior High's enrollment was 99% 
non-white when the school first opened in 1964. In 
October 1973, it was 99.6% minority. ([S-24(b);: PX 6, 
at 2r)- 
36/ 

The junior high schools and the years in 


which they were built are listed below. 


Genesee-Humboldt 1961 
Fillmore 1962 
Clinton 1963 
Woodlawn 1964 
Southside 1966 


Fillmore was changed to a middle school in 1967. 
Bs 

Two interoffice memoranda from Board files 
were put in evidence that indicated that certain op- 
tional areas were instituted to promote integration. 
(PX 42, 43). The Board did not push this position at 


trial, and we consider these memos' explanation of the 


optional areas to be self-serving and inaccurate. 
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38/ 
Other courts have found transfer and optional 
areas policies having segregative effect to be evidence 
of segregative intent. See United States ¥. School 


lad tn cee 


District of Omaha, 521 F.2d 53C, 540 n.19, 542 n.23 (8th 


Cir. (1975). 
39/ 

Each of the vocational-technical high schools 
specialize in particular areas. The following is a non- 
comprehensive list. 


Burgard - automotive and air- 
plane mechanics. 


Emerson - plumbing and car- 
pentry. 
Fosdick Masten ~ cosmetology and health 


sciences. 


Hutchinson-Central advanced science and 


Technical ~ mathematics. 
McKinley - graphic arts. 
Seneca - food training. 


(Record, vol. II, at 123-25). 


40/ 


aeconenc! 


The court could find no reference in the trial 


record as to whether the other vocational-technical schools 


are all male or mixed. 
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The court assumes that young 


women do attend these schools. 


41/ 


Mr. Reville testified as follows: 


. « « [I]t is my opinion that,-although 

I think the staff should be integrated 
and we have an affirmative policy of 
integrating staffs, given the racial 
composition of the schools as it is now, 
I believe that there ought to be black 
principals in predominantly black schools 
and there ought to be black teachers in 
predominantly black schools. This opin- 
ion is not only held by me, but most 
black teachers and most black princis.':, 
and I would say most of the black comm.u- 
ity because they exert a tremendous 
amount of pressure on me to assign these 
principals and teachers to predominantly 
black schools. 


This is in spite of the policy of the 
Board to integrate? 


That's correct, and I feel we have made 
some headway in the policy, but #f I were 
asked what I felt, do I believe a black 
principal should be in a predominantly 
black school, I would have to say again, 


given the racial composition of our schools 


now, I think black students need black 
principals and black teachers for role 
models and these black teachers and black 
principals are very important in the com- 
munity because of their knowledge of the 
community and their rapport with the 
students and again my experience with 
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black parents, black community groups, 
black principals and teachers and black 
Board members, the way, I think they 
are almost unanimous in agreeing with 
me on that particular point, so we are 
doing something we don't completely 
agree with." 

(Record, vol. VII, at 167-169). 


42/ 

The constitutionality and/or legality of N.Y. 
Educ. Law, §2573 (McKinney's 1970), which has allegedly 
hampered the Board in its attempts to attract young 
minority teachers, is not before the court at this time. 
§2573 is being contested in this court in another suit, 


Build of Buffalo v. Board of Education, Civ-74-558. 


af 


Until July 1, 1974, t.e Board members were ap- 
pointed by the Mayor, N.Y.Educ. Law §2553(3) (McKinney's 
1970), subject to confirmation by the Common Council. 
Since that time, members have been elected to their posts. 
N.Y.Educ. Law, §2553(10) (McKinney's Supp. 1976). 

44/ 

The Board of Education must submit a budget 

each year for the Common Council's approval. The Common 


Council appropriates money for the Board of Education in 


ig 
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the City budget, just like any other City department. 
N.Y¥.Educ. Law §2576(4) (McKinney's 1970). 

State monies are apportioned to school dis- 
tricts through a complicated formula based on student 
attendance within the individual school systems. N.Y. 
Educ. Law §§3602, 3602a (McKinney's Supp. 1976). In 
addition, the State funnels funds appropriated by the 
Federal Government to the school districts of New York. 


N.Y. Educ. Law §3713 (McKinney's 1970). 


45/ 
N.Y.Const. art. XI, §1 (1931) (McKinney's 1969) 
reads: 
The legislature shaii provide for the 
maintenance and support of a system of 
fr: common schools, wherein all the 
children of this state may be educated. 
46/ 


The statute states the Commissioner's powers 
in hyperbolic terms, for his decisions can be reviewed on 
the limited grounds of arbitrariness. See Radford v. 
Gage, 59 Misc.2d 948, 301 N.Y¥.S.2d 282 (Sup.Ct. 1969). 


47/ 


The first racial census of the public schools 


in New York State had been ordered by the Commissioner of 
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Education in late 1961 and was completed in 1962. This 
census Only covered grades one to six. (PX 10, at 10; 


PX 282, at 2). 


48/ 
The Project 1990 Middle School Plan for 


Buffalo, published in March of 1970, staced: 

It would take 24 years to integrate 
the schools of Buffalo at the pres2nt 
rate of progress, even if the white- 
black proportions in the total school 
enrollment stay constant. 

(PX 270, at 25). 
Commissioner Nyquist, in a report to the 
Board of Regents in 1973, stated: 
It has been the exception, rather than . 
the rule, that districts have voluntar- 


ily implemented desegregation plans. 
(PX 298, at CW 7.3). 


49/ 

One of the suggestions for Woodlawn Junior High 
School was that it be made into a "magnet" school. The 
magnet concept involved making the school's curriculum so 


attractive that it would draw students from all areas of 


the city. (PX 278, at 12). 
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50/ 

As the corrt understands the “educational 
park" concept, one large area consisting of a compiex 
of buildings would house school facilities ranging from 
fifth grade through community college and would provide 
a diverse and enriching educational opportunity. The 
hope was that such an educational park would draw both 
city and suburban students. (PX 270, at 8-10). 

Si/ 

The incoming inner-city scucents would not be 
resegregated at the receiving school by containing them 
in one large group in the portable classrooms. The 
portables merely increased the total capacity of each 
school. 

52/ 

Section 20., Chapter XII of the City Ordinan- 
ces, as amended June 11, 1968, is as follows: (The 
amended portion is underlined). 

Section 201. Schools, special restric- 

tions and alternate requirements. Not- 

withstanding any other provisions of this 

chapter regulating the classification, 


design, construction or location of build- 
ings or structures, when there presently 
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exists on any site a building or build-' 
ings used and occupied for school class- 
rooms or other school purposes, no addi- 
tional buildings or structures shall be 
erected or placed on said site unless 
the additional building or structure is 
of the same type of construction as the 
main building located thereon. 


Subject to the foregoing limitation, it 
shall be lawful -to erect in this city 
schools and colleges, including the audi- 
toriums and gymnasiums connected there- 
with, designed, constructed and used in 
the manner set forth herein, any other 
provision of this chapter to the contrary 
notwithstanding. This section shall only 
apply to such buildings or structures 
which do not exceed two stories in height; 
and this section may only take precedence 
over other applicable provisions. 


33/ 


Commissioner Nyquist stated at a press con- 
ference in February of 1972 that, "{i]f you carried out 


that plan [the 4-4-4], . . . we wouldn't be here today.’ 


(2X LOS, at 6). 
54/ 

Although twelve middle schools had originally 
been planned, it was later decided that six larger middle 


schools would be a more feasible idea. (Record, vol. I, 


at 181). 
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55/ 

Long before the adoption in 1968 of the 4-4-4 
plan by the Board of Education, the schools in Buffalo 
were on a two tier K to 8 and 9 to 12 system. In the 
early 1960's the system was in a transitional state, 
moving towards a three tier system, which would involve 
grades 1 to 6 in the elementary schools, grades 7 to 9 
in junior high schools, and grades 10 to 12 in high 
schools. (PX 10, at 5). The junior high school system 
never reached its full implementation and, at the time 
the 4-4-4 plan was approved by the Board, only 5 junior 
high schools existed. See n. 36, supra. 
56/ 

According to various newspaper articles sub- 
mit’ ed into evidence, numerous civic groups expressed 
their opposition to the Council's refusal to fund the West 
Hertel Middle School, including the Buffalo Area Chamber 
of Commerce, the Rotary Club of Buffalo, the United Jewish 
Federation of Buffalo, Inc., the Buffalo Elementary and 
Secondary Principals and Assistant Principals Associations, 


the Buffalo Branch Inc. of the Ame ican Association lofbd 


University Women, the Buffalo Public School Administrators 
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Association, and the Building Trades Council of Buffalo 
& Vicinity (AFL-CIO). (PX 164). 
57/ 

Commissioner Nyquist at this time was the 
acting Commissioner of Education. 
58/ 

For example, the Board at one point reported 
that in September 1970 Bennett High School was to be re- 
districted to improve racial balance. The improvement in 
the minority enrollment at Lafayette High School was ap- 
proximately 1.3% (to about 30%), and in the enrollment at 
Grover Cleveland High School, approximately 2.2% (to 


about 14.6%). (PX 278, at 22). 


59/ 
One Board member, at a February 1, 1972 Bo. 4 
meeting concerning the Commissioner's order, stated: "I 


suggest that we treat the Commissioner respectfully but 
as an adversary." [PX 105(a), at 95]. 
60/ 

No action has been taken on this report. 


(S-108). 
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61/ 


In a press conference in February of 1972, 
the Commissioner was questioned about possible alter- 
natives if the Board failed to agree on a desegregation 
plan as he had ordered. Mr. Nyquist stated: 


Well I hope it won't come to that. 
I said to the Board this morning, got 
the same question, the Board is di- 
vided. I mean there's some difference 
of opinion on the Board as you probably 
know. I was asked that question and I 
said I'd jump off that bridge when I 
came to it because we have no precedent 
in this State, not to my knowledge, 
where a Board has refused to go along 
with a racial integration plan or a 
judicial decision of the Commissioner 
unless it was brought into the courts. 
There are two remedies in the law, and 
you can read the law as well as I can, 
when a Board -- see a school district 
or school board is an extension of the 
State. Education is a state function 
and when a Board refuses to carry out 
educational policies the Board of 
Regents or the Commissioner of Educa- 
tion, the two remedies that are speci- 
fically stated are the withholding of 
state aid and the initiation of pro~ 


ceedings to remove the Board. And I 
hope we don't have to come to that. 


(PX 105) (emphasis added). 


62/ 


The Board president had written the Deputy 


Commissioner in January of 1973. Shortly thereafter, 


another Board mewber wrote Mr. Sheldon and said that the 
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. . . letter is phrased in terms of 
bussing, but to be realistic what he 
is saying to you is that the Board 
majority, as presently constituted, 
has no interest in talking about 
school desegregation regardless of 
the manner in which it might be 
accomplished. — 

(PX 268). 


63/ 


A show cause order was finally served in 
January 1975. As of April 10, 1975, the hearing on 
this order (originally scheduled for February 14, 
1975) had been indefinitely postponed. (Plaintiffs' 


Post-Trial Reply Brief at 5, filed April 10, 1975). 


f 


6 
a 
N.Y. Educ. Law §101 (McKinney's 1969) states 


in pertinent part: 


The regents also may appoint and, at 
pleasure, remove a deputy commissioner 

of education, who shall perform such 
duties as the regents may assign him by 
rule and who, in the absence or disabil- 
ity of the commissioner or when a vacancy 
exists in the office of commissioner, 
shall exercise and perform the functions, 
powers and duties conferred or imposed on 
the commissioner by this chapter. 
(emphasis added). 


See Ex parte Anderson, 125 N.Y.S.2d 701, 282 App. Div.2d 


993, leave to appeal denied, 128 N.Y.S.2d 581, 283 App. 
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65/ 

More recent figures on housing were not admitted 
into evidence. It should be noted, however, that housing 
patterns are not changed overnight. See Testimony of 
Martin Sloan, Record, vol. VI, at 47, quoted in section 
IV-H(4) of this opinion, infra. 

66/ 

It was not only in the sale and purchase of real 
estate that black citizens ran into discrimination. Tes- 
timony at trial indicated that rental housing in Buffalo 
is comprised mainly of owner-occupied two-family dwelling 
units. (Record, vol. Vv, at 111-112). Such housing is 
specifically exempted from coverage by Federal, State and 
City anti-discrimination housing laws. In 1967, the City 
of Buffalo applied to the Federal Government for a Model 
Cities grant. In the application, three barriers to open 
housing facing citizens in the model neighborhood area 
were detailed: short supply of rental housing, limited 


incomes of citizens in this area of the city, and dis- 


crimination in housing. (PX 260, pt. III, at 25). The 
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application stated a number of goals the City would 
attempt to reach, including the removal of “all barriers 
to unrestricted, free and equal access to all Buffalo 
area housing." (Id., at 27). Among the approaches that 
the City specifically pledged would be adopted to achieve 
the open housing goal was "[t]he provision of total- 
coverage fair housing legislation together with machinery 
for vigorous enforcement." (Id., at 28). A resolution 
that directed the Corporation Coun °1 to draw up a total 
coverage fair housing law was introduced in the Common 
Council by Councilman Johnson in 1968. (PX 171). But, 
notwithstanding the City’s pledge in its Model Cities 
application, no open housing legislation was ever passed. 
(Record, vol. IV, at 114-115). 
87/ 

Whether residential segregation is due to State 
action or private action, or even if it merely is due to 


fortuitous external factors, the possible consequence is 


that 


{b]y rigidly adhering to geographic 
criteria over a long period of time 
the school board assures the parent 
who does not want his children to 

go to school with Negroes that this 
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desire cen be fulfilled by moving 
into a white neighborhood. The 
invaesion-succession sequence is 

also fortified by the use of geo- 
graphic criteria since it assures 
the white parent that if he moves 
out of the neighborhood “invaded” 

by the Negro, he will be leaving 

the Negro behind. 

Fiss, Racial Imbalance In The Public 
Schools: The Constitutional Concepts, 
78 Harv. L. Rev. 564, 587-588 (1965). 
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ERIE COUNTY SCHOOL DISTRICTS RACIAL PERCENTAGES 


District 
Alden 
Williamsville 
Sweet Home. 
Eggertsville 
Snyder 
Amherst CHS 
East Aurora 
Buffalo 
Cheektowaga 
Maryvale 
Cleveland Hill 
Depew 
Sloan 
Clarence 


Griffith 
Institute 


-Eden 


Iroquois 


Total 


1,492 
11,660 
7,500 
1,115 
1,331 
2,842 
3,439 
64,324 
3,872 
7,440 
2,566 
3,998 
2,994 


4,639 


3,395 
2,781 


3,988 


APPENDIX 


Spanish 
Surnamed 
Enrollment Black Americans 


American 
Indian & 


SS A  § AN eats 
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District 


Lake Shore 
Grand Island 
Hamburg 
Frontier 
Holland 
Lackawanna 
Lancaster 
Akron 

North Collins 
Orchard Park 
Tonawanda 
Kenmore 


West Seneca 


COUNTY TOTAL 


Total 


4,273 
4,314 
6,112 
7,079 
1,802 
5,473 
6,980 
2,045 
1,413 
5,557 
5,207 
19,786 


14,608 


215,613 
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Enrollment Black 


(* - less than one percent) 


Spanish American 
Surnamed Indian & 


Americans Oriental Other 


SOURCE: DX 4; See Record, vol. X, at 68. 
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UBITED STATAS OLSTRIC? COURT 
WESTERH DISTRICT OF BEN YORK 


RELL TULLE GY BLE E LLL ELIE A TIE T ERENT ELLE ELE ELLIE LES ELIE LES BELLE BEE, 


GEORGE ARTHUR, et al. 
Pladati tis 


~a- Civ—1 972-325 


Defendants 


In thie court's April 39, 1976 decieio: in 
this case, which allowad the plaintiffs to amend their 
complaint te inelude iadividual sembers of the Boars 


of Sducation and “tate Board of aegents, I quoted the 


receat Secosd Circuit opinion in 4o9e)]) vy. vepasteent 
o£ social Jecvices, F.2d (24 Cir. 1976), slip 
opinion at 2420: 
There is no doubt that sunicipal 

and stete officials, sue in t.eir 

official capacities, are “persons” 

within the weaning of $1933 when 

they are sued for injunctive or de— 

elaratory relief. 

I aleo stated that the “[p]laintiffs have 
stipulated thet they de aot, ani will act, seek attorneys 


fees from the defendants as private citizens in their in- 


Gividwal capacities.© Fuxthexrpore, I explained that had 
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age 


the individual soard members been named in the origissal 
complaint, the present defendants, in theixz efficial 
capacities, would automatically have been substituted 
ander federal tule of Civil Procedure 25(d4) (1). 

At the May 19, 1976 heariag in this ease, the 
court noted some confusion about its April +6 antes 
granting leave to amend the complaint te add individual 
Soard meabers. There was still apprehension that Board 
penbers could be held tieble in their individual eapaci~- 
ties. In addition, eight Board of Regents members have 
filed notice to appenl, seeking, among other things, to 
overturn this court's April 36 order ellowing them to be 
nemed ag defendants in their individual and official ca- 
pecities. 

The court now clarifies its April 30, 1976 
amending order. The individual sembers of poth the Board 
of Regents and the Board of zducation were added to the 
lawsuit ia theig official eupazities only. 


so ordered. 


Im f. CURTIN 
‘Und ted states District Judge 


DATED 8 June 16, 1976 


~ arte mac mt ee 


BEST GOPY AVAILABLE. 
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Order Making Corrections in the Court’s Decision. 


UMITED STATES vISTRICT CouRT 
WESTERN OXSTRICT OF MEW YORK 


GEORGE ARTHUR, et al. 
Plaintiffs 
-va~- Civ-1972-325 
Q@IALD P. NYQUIST, et al. 


Defendants 


Since this court’s decision i:, this case was 
filed April 30, 1976, several minor errors have come 
to the court’s attention. Pursuant to Pederal Rule of 
Civil Procedure 60(a), the court makes the following 
corrections. 

lL. Ua page 12a of the decision, the sords 
“Copmon Council" were inadvertently omitted from the 
last sentence of the first paragraph. The beginning of 
the sentence is now amended to reads 

The recor? in this case subatantiates 

plaintiffs’ claim that the Board of 

Sducation, the Superintendent of 

Schools, the Common Council, the com- 

miseioner of éducatio., and the Board 

of Regents .... 


2. On page 152, the words “Commo: Council” 


were also omitted from the first sentence on that page. 


1228 
Order Making Corrections in the Court’s Decision. 


- 


The beginning of ‘hat sentence is emended to read: 
It is the finding of this court that 

the Board of aiucation, the Superinten- 

deat ef Schools, the Common Council, 

the Commissioner of sducation, and the 

poard of Regents .. .-- 

3. Gn page 3, the werd “for® in the second 
seatance of the second paragraph ghould have read 
“forth.” The sentence is amended to road: 

The question presented ~- whether or not 

the defendants intentionally coumitted 

tive acta affecting the Buffale 
pyiblic echools - is one that calle forth 
the etrongest of emotions. 

4. Gm page 55, the verb “was* on the fifth 
line of the first fall paragraph is amended to “were.” 

5S. Om page 143, the direction “See map 5, 
supra” is amended to read “gee map 3, gupee.° 

6. In footnote 64, the citat\on to oe paEte 
Apdexson is amended to read 125 8.¥.8.2d 701, 282 App- 
Div. 993, leave to appes) denied, 128 V.¥.8.24 531, 293 
App. Ddv. 748 (3rd Dept. 1954). 


So ordered. 


DATED s June 3, 1976 
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: Notice of Motion of Defendants’ Barell, Genrich, Griffith, In- 
delicato, Jovanovich, Kendall, Klein and Yavner for Recon- 
sideration and Modification of the Court’s Decisions (2) 
Dated April 30, 1976. 


UNITED STATES DISTRICT CURT 
WESTERN DISTRICT OF NEW YORK 


oe ee oe Oe Oe ee Oe ee ee a me ee a Om oe oe Om ee ee ae a ee ee x 
GEORGE ARTHUR, et al., 

Plaintiffs, Civ-1 72-325 

-against- 
NOTICE OF MOTION 

EWALD F. NYQUIST, et al., 

Defendants. 
ne eee ee Se oe ee oe a ee ee ee ee ee ee ee en we ee x 


PLEASE TAKE NOTICE that nn the annexed affidavit 
of David Blasband, sworn to June i5, 1976, defendants Martin 
C. Barell, Willard A. Genrich, Emlyn I. Griffith, Joseph C. 
Indelicato, William Jovanovich, Mary Alice Kendall, Genevieve 


S. Klein and Lovis E. Yavner, will move this Honorable Court 


K 


on June 21, 1976 at 2 P.M. at the Federal Courthouse, Buffalo, 
—7- —_ 

New York, to reconsider and modify its two decisions dated 

April 30, 1976 in the following respects: 

1. To hold that neither the Board of Regents nor 
any individual Regent was responsible in any manner, either 
by affirmative act or omission, for such segregation as may 
exist in the Buffalo school system; and : 

2. To hold that the individual Regents should not 
have been added as parties-defendant to this proceeding; and 

3. fo dismiss the proceeding as to movants; 


upon the grounds, as set forth more fully in said defendants’ 


accompany memorandum of law, that the Court has overlooked 


) 
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Notice of Motion of Defendants’ Barell, Genrich, Griffith, In- 
delicato, Jovanovich, Kendall, Klein and Yavner for Recon- 
sideration and Modification. of the Court’s Decisions (2) 
Dated Aprii 20, 1976. 


ie certain matters of fact and law. 


Dated: New York, N. Y. Respectfuily submitted, 
: June 15, 1976 
\ LINDEN AND DEUTSCH 


By Jaw (SGeye ig 
David Blasband 
110 East 59th Street 
New. York, N. Y. 10022 
(212) 758-1100 
Attorneys for Defendants 
Regents Martin C. Barell 
7 Willard A. Genrich 
Emlyn I. Griffith 
Joseph C. Indelicaco 
William Jovanovich 
Mary Alice Kendall 
Genevieve S. Klein and 
Louis E. Yavner 


TO; Richard P. (Griffin, Esq; 
a Attorney for Plaintiffs 
c 2300 Two Main Place 

Buffalo, New York 14202 
Robert D. Stone, Esq. 
Attorney for the University 
of the State of New York 
The State Education Department 

re Albany, New York 12234 


Louis J. Lefkowitz, Esq. 
x) Attorney General of State of New York 
: Attcrney for Defendants Ewald F. Nyquist 
oy and Board of Regents of State of New York- 


ay. Eugene A. Panfil, Esq. 
yo Assistant Attorney General 
ye Department of Law 
Ge State Office Building 
: 65 Court Street 
Buffalo, New York 14202 
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sideration and Modification of the Court’s Decisions (2) 
_Dated April 30, 1976. 


Ruth Tessler Toch, Esq. 
Solicitor General y 
Office of Attorney General 
Albany, New York 


Jean M. Coon, Esq. 
Assistant Solicitor General 
Office of Attorney General 
Albany, New York : 


Leslie G. Foschio, q. 
Corporation Counsel of 

City of Buffalo 

Attorny for Defendants Joseph 
Manch, Hon. Stanley M. Makowski, 
Members of the Board of Education 
and Members of the Common Council 
of the City of Buffalo 

Room 1101 

City Hall 

Buffalo, New York 


Anthony Gregory, Esq. 
Assistant Corporation Counsel 
City of Buffalo 

Room 1101 

City Hall 

Buffalo, New York 


Frank A. Sedita, Jr., Esq. 
Assistant Corporation Counsel 
City of Buffalo 

Room 1101 

City Hall , 

Buffalo, New York 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


a a a ee ee x 
GEORGE ARTHUR, et ab ..5 

Plaintiffs, Civ-1972-325 

-against- 
AFFIDAVIT 

EWALD F. NYQUIST, et al.,; 

Defendants. 
— ee ee ee ee ee ee ee em ee ee ere we ee ee we os ee ees ee ee xX 


STATE OF NEW YORK ) 
) SS.: 


COUNTY OF NEW YORK) 

DAVID BLASBAND, being duly sworn, deposes and says: 

1. I am a member of the firm of Linden and Deutsch, 
attorneys for movants herein, and submit this affidavit in 
support ¢ ne within motion for reconsideration and modifica- 
tion of the two decisions of this Honorable Court dated April 
30, 1976. 

2. The grounds for the instant motion are fully set 
forth in the accompanying brief submitted on behalf of movants, 
eight members of the Board of Regents of the University of the 


State of New York who assumed their official capacities on the 


following dates: 


Hon. Martin C. Barell - April. 1, 1976 
Hon. Willard A. Genrich = April i, 1973 
Hon. Emlyn I. Griffith = May 23, 1973 
Hon. Joseph C. Indelicato - February 4, 1964 
Hon. William Jovanovich =) Aprit 1 1976 
Hon. Mary Alice Kendall - -March 11], 1975 
Hon. Genevieve S. Klein =~! Rperi 1. 1978 


Hon. Louis E. Yavner =, “ApFil 1. 1975 
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3. At page 6 of the accompanying brief, reference 
is made to an opinion submitted by Former New York State Supreme 
Court Justice Harold T. Hogan defining the authority and 
responsibility of the Office of Commissioner of Education as 
contrasted with that of the Board of Regents. The Board of 
Regents requested that Justice Hogan prepare an opinion in March 
1976, prior to the Court's decision on the merits in this suit. 
A copy of Justice Hogan's Report which he vendered on May 8, 
1976 is annexed hereto as Exhibit "A", 

4. Reference is also made in the accompanying brief 
to policy statements issued by the Board of Regents with respect 
to integration. Copies of those policy statements which were 
issued prior to and subsequent to the trial of this action, will 
be submitted to the Court and attorneys for the parties prior to 
the return date of this rotion. Your deponent understands that 
the policy statements issued subsequent to the trial of this 
action, as well as the Report of Mr. Justice Hogan referred to 
above, were not part of the trial evidence. They are being 
submitted to the Court both for its information, and as examples 
of materials which movants herein would have requested the Court 
to consider if an opportunity had been accorded to them in the 
Court's decision of April 30, 1976 to offer a defense to this 
action as parties-defendant. Such evidence would have been in 
addition to oral testimony by the individual Regents as well as 
cross-examination by the ccunsel with respect to testimony by 


witnesses concerning the Regents actions or alleged inactions in 
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this matter. For example, reference was made during the course 
of the trial to unofficial efforts made by Regent Genrich to 
bring together the Office of the Commissioner of Education and 
the Buffalo School Board to work out a plan of integration. 
The record with respect to these efforts would have been more 
fully developed through oral testimony if the proceeding had been 
reopened. 

5. For the reasons set forth in the accompanying 
brief, it is respectfully submitted that the within motion be 


granted in its entirety. 


Sworn to before me this 


15th day of June, 1976. 


4 / a 7 f 
Kedie A Serena 
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Journal of Regents Meeting, January 27-28, 
1960 


28 THE UNIVERSITY OF TIE STATE OF NEW YORK 


REGENTS STATEMENT ON INTERCULTURAL RELATIONS IN 
EDUCATION | 


After the Supreme Court decision of May 1954, we have all been a part 
in reevaluating the role of education in a democracy. It was of greatest : 
significance that the Court in its historic decision stated: ! 

“ We must consider public education in the light of its full develop- 
ment and its present place in American life throughout the nation. . . . 


- “ Today, education is perhaps the most important function of state 
and local governments . .. it is the very foundation of good citizen- 
ship. Today it is a principal instrument in awakening the child to 
cultural values, in preparing him for later professional training, and ! 
in helping him to adjust normally to his environment. In these days, ° 
it is doubtful that any child may reasonably be expected to succeed in ' 
life if he is denied the opportunity of an education. ... 


“... to separate (them) from others of similar age and qualifications 
solely because of their race generates a feeling of inferiority as to their 
status in the community that may affect their hearts and minds in a 


” 


way unlikely ever to be undone... . i 


The State of New York has long held the principle that equal educa- 
tional opportunity for ail children, without regard to differences in eco- 
nomic, national, religious or racial background, is a manifestation of the ' 
vitality of our American democratic society and is essential to its continua- j 
tion. This fundamental educational principle has tong since been written 
into Education Law and policy. Subsequent events have repeatedly given | 
it moral reaffirmation. Nevertheless, all citizens have the responsibility 
to reexamine the schools within their local systems in order to determine 
whether they conforn to tlis standard so clearly scen to be the right of 
every child. : 


Modern psychological knowledge indicates that schools enrolling students ; 
largely of homogencous, ethnic origin, may damage the personality of ; 
minority group children. Such schools decrease their motivation and thus 
impair the ability to learn. Public education in such a setting is socially 
unrealistic, blocks the attainment of the goals of democratic education and 
is wasteful of manpower and talent, whether this situation occurs by law or 
by fact. 

In seeking to provide effective education for all the children of this State, 
boards of education are faced with many obstacles in the form of complex 
social and community problems. Among them is the existence of residen- 
tial segregation which leads to schools with students predominantly of one 
race on the elementary and high school levels. 

In spite of these and other difficulties, the Regents are determined to 
accept this challenge facing our schools today. We charge the Regents 
Advisory Council on Inteccultural Relations in Education, working in 
close cooperation with the State Education Department, to assist in secking 


io 
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JOURNAL OF REGENTS MEETING, JANUARY 27-28, 1960 29 


solutions to the educational aspects of the problem. The council’s recom- 
mendations for action, based on systematic and objective study, will be 
reported to the Regents in due course. 

We recognize that we who have been given the responsibility for the 
education of the children and youth in our State can deal directly with only 
these educational aspects. There are larger community problems which 
influence the quality of education in, and the ethnic composition of our 
schools. So long as these larger social problems remain unsolved, it will 
be difficult to solve some of the basic and Telated ‘educational situations. 
For this reason, therefore, we call upon all our citizens and their agencies 
of government and their civic organizations to take concrete steps to pro- 
vide the social climate which will make it possible for us to increase the 
effectiveness of education. Only with this cooperation will we be able to 
provide that type of democratic education which will enable all children to 
contribute their understanding, knowledge and skills to increase the great- 
ness of our State and our Nation. 
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Rani iy 
SREATION 


A Position Paper... 


... No. 1 of a series 


URBAN 
KDUCATION 


A Statement of Policy 
and Proposed Action 
by the 

NEW YORK STATE 
BOARD OF REGENTS 


THE UNIVERSITY OF THE STATE OF NEW YORK 
THE STATE EDUCATION DEPARTMENT 
ALBANY 


November 1967 
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THE UNIVERSITY OF THE STATE OF NEW YORK 


Regents of the University (with years when terms expire) 
1968 Encar W. Covrer, A.B., LL.D., L.H.D., Chancellor - 
1970 Everett J. Penny, B.C.S., D.C.S., Vice Chancellor - + White Plains 
1978 ALEXANDER J. ALLAN, Jr. LL.D., Litt.D. - - - - - Troy 
1973 Cartes W. Mirzarp, Jr. A.B.) LL.D. - - - = - 
1972 Cart H. Prorzuemer, Jr. A.B, M.B.A., DCS. - - 


Binghamton 


’ 


Buffalo 


Purchase 


1 


1975 Epwarp M. M. Warsvurc, B.S., L.H.D. - - - - - - New York 
1969 Joseph W. McGovern, A.B., LL.B., L.H.D., LL.D. - - New York 
1977 JoserH T. Kine, A.B, LL.B. - - - = = - - = + Queens 


1974 Josepn C. Inpettcato, M.D. - - - - - - - - - Brooklyn 


1976 Mrs. Heten B. Power, A.B., Litt.D.- - - - - - 


Rochester 


1979 Francis W. McGrntey, B.S., LL.B. - - - - - - - Glens Falls 
1981 Georce D. Weinstern, LL.B. - - - - - - - - - Hempstead 
1980 Max J. Rusin, LL.B. LHD. - - - - = = += = «= New York 


1971 Kennets B. Crarx, A.B.. M.S., Ph.D. - - - - - Hastings 
on Hudson 


1982 SrepHeN K. Bartey, A.B., B.A., M.A., Ph.D., LL.D. - - Syracuse 


President of the University and Commissioner of Education 
James E. Atxen, Jr. 


Deputy Commissioner of Education 
Ewavp B. Nyquist 
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FGREWORD 


To assist in planning for the future development of education in 
New York State, the Board of Regents is preparing a series of position 
Papers on major educational issues confronting the State. The 
following presentation, the first in this series, deals with the special 
needs and probiems of education in our heavily populated urban 
areas. It not only draws the problems into sharp focus, but it pro- 
poses a course of action and contains recommendations for proposed 
legislation to be considered by the Legislature in 1968. 


In considering their recommendations, the Regents and the State 
Education Department have had the benefit of the Governor’s pub- 
licly announced 2i-point program for dealing with the “ urban 
crisis” in New York State. We believe our recommendations are 
responsive to his expressed concern and consistent with his program 
for broad State action. 


Education in urban areas is an urgent issue which Vitally concerns 
all the citizens of our State, uo matter where they live. It is hoped, 
therefore, that the Regents program will receive favorable consid- 
eration and support by the Governor, the Legislature, and the public 


at large. 
Vee of Education 
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The major problem of education in New York State today lies in 
our Cities. The recent series of riots, boycotts and strikes has forced 
us to realize that no excuse can justify delay of a concerted effort to 
reform urban education. No task is more difficult or essential; no 
issue forces us more seriously to adjust traditional policy and prac- 
tice to new thought and action. 


We must understand these six factors of the problem: 


—tThe great size of population in the cities has resulted in systems 
of central educational control that are remote and too complex 
to be responsive to community and neighborhood needs. 


—The preceding point is especially compounded today because 
the population turnover in the jast two decades has resulted 
in an urban concentration of minority population groups which 
are blocked by barriers of race and language from full partici- 
pation in the social, political, economic and educational life 
of the cities. This condition has spurred growing distrust for 
the established order and institutions of education. 


—The proportion of non-white population in the cities, and 
especially in the public schools of the Cities, is increasing. 
Racial isolation in the schools is also increasing. Continua- 
tion or expansion of this isolation will perpetuate under-achieve- 
ment for large portions of the non-white population and will 
ims: ir the development of sound attitudes and understanding 
among the races. 


—Cities have disproportionately high concentration of lower class 
population, both white and non-white. Education of persons 
in this class in isolation yields inferior results. To have equal 
opportunity, they must be educated in schools with predom- 
inantly middle-class populations. In some city school districts, 
the proportion of middle-class population in the public schools 
has declined to the extent that achieving desirable pupil assign- 
ment within the city is extremely difficult, if not impossible. 


—The increasing use of violence as a means toward political 
ends portends the terrifying prospect that ghetto populations 
may believe firebombs, bricks, and gunshot are the only mes- 
sage which the majority will heed. There are in the ghettos 
forces that will disintegrate society and fracture all rapport 
among the races unless they can be redirected. 


—The loss of economic strength of the Cities, heavy demands for 
safety, welfare and other city services on the tax dollar — the 
“municipal over-burden ” — and restrictions of State legalities 
constitute a debilitating burden on the cities’ Capacity to finance 
necessary educational services. 


The complexity of these factors and the magnitude of the problem 
leads to this statement of the Regents position on urban education. 


[5] 
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POSITION OF THE REGENTS 


The Regents now direct the State Education Department to develop 
a strategy for the revitalization ot urban school systems. The central 
task is to reorganize and rebuild the urban school systems of the 
State in accordance with master plans to be prepared for each 
major city and its metropolitan area. In the same way that the 
State focused its resources and public attention upon the problems 
of rural education in the 1930's, it is now imperative to direct our 
resources to the improvement of urban education. 

We must candidly state at the outset that a comparison of steps 
we might like to take and the steps that we can take may seem 
incompatible. Our objective is to place our educational institutions 
in the vanguard of developing and sustaining equal opportunity for 
all in a racially and socially integrated seciety. The means toward 
that goal will often appear inconsistent. For example, in one case 
in order to enable students from varied backgrounds to learn 
together, the boundaries of schoo! administrative units need to be 
expanded to serve greater population. In another case, in order to 
Strengthen parent interest in education and the sense of community 
and neighborhood participation in education, boundaries might have 
to be contracted. In some cases, both are necessary and the solu- 
tions self-contradictory. 

We struggle with this and other paradoxes posed by alternative 
paths toward the goal. We plead for a tolerance of flexible and 
alternative means and suggest that the steps to be taken will vary 
from one district or part of the State to another according to the 
dimension of the problem. We must have a vision of an optimal 
solution, but we must not lose sight of the critical need to improve 
the education of all students in their present circumstance. 


The Regents support the following principles as basic to con- 
structive action: 


Principles for Action Program: 


Education is a State Function. Primary responsibility for the 
creation and maintenance of an environment which is conducive 
to urban and metropolitan school development rests with the 
State. While acknowledging realistic and appropriate Federal 
responsibilities on the one hand and different but equally impor- 
tant local responsibilities and concerns on the other, it is the 
position of the Regents that the State must take the lead in 
shaping and preserving the balance of the multi-level efforts. 


Intergovernmental Planning and Coordination. The Regents 
submit that the efforts of the several departments of State gov- 


[6] 
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ernment concerned with urban problems need to be related 
more effectively to each other horizontally and to other agencies 
of government vertically, Federal and local. Unilateral action 
by any agency of State government in dealing with the prob- 
lems of large cities or metropolitan areas is likely to be unfruitful. 
The Regents pledge their support to an acceleration in inter- 
governmental planning and coordination. 


In the development of the following program for urban edu- 
cation, the Regents propose close coordination at the three major 
governmental levels. Specifically, this means working at the 
local level with education agencies, anti-poverty agencies, 
health and welfare offices and offices of general government, 
with colleges and universities in the cities, especially The City 
University of New York; at the State level working especially 
with the Office of Planning Coordination, the Departments of 
Health, Labor and Social Services and the State University; at 
the Federal level with the Departinent of Housing and Urban 
Development (especially the Model Cities Program and the 
Neighborhood Services Center Program), with the Federal 
Executive Boards of the Civil Service Commission, with the 
Office of Economic Opportunity, and with the several offices 
of the Department of Health, Education and Welfare. 


Metropolitan Planning. The Regents believe that plannin,, for 
improved urban education must not be bound by the limits of 
current city or school district boundaries. The Regents sug- 
gest, indeed, that many of the problems of urban life may be 
inherent in political structures which have become obsolete, 
and that solutions to emerging problems may be found through 
the creation of new administrative and fiscal arrangements for 
metropolitan educational services. Of basic importance for 
providing flexibility to realize such arrangements is the modi- 
fication of present constitutional debt and tax limitations on the 
major cities. 


The Quality of Education in the Cities. Urban schools must 
offer a quality of program to all city children equivalent to that 
available in neighboring suburbs. The schovls must be of such 
calibre to encourage middle-class families to remain in the cities 
or be attracted to them. The improvement of city << hool qual- 
ity is thus a part of the Regents overall objective to climinate 
racial and social segregation from the schools. 

These principles set our sights on broad objectives and long-range 
plans for the cities and their metropolitan areas. At a later point, 
we will make a specific proposal to begin developing such plans. 
Other action of the Regents and the State Education Department need 
not, however, wait upon completion of that process. Certain steps 
must be taken now to implement the best short-range remedies we 
can develop for the problem described earlier and in anticipation of 


[7] 
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long-range plans to come. These steps should be directed by the 
following guidelines. 


Guidelines for Activa Programs: 

A specific program for immediate action will be proposed later in 
this statement. This program is derived from the foregoing principles 
and the following sever guidelines. 


—-The overreaching purpose of the Siaie program is to assist local 
authorities in providing all persons in urban areas with full 
equality of educational opportunity in an integrated social and 
racial context. 


—Strong emphasis must be placed upon neighborhood or com- 
munity participation within the cities in the governance of edu- 
cation2] programs. 

—New expenditures should be directed especially toward expand- 
ing projects that have demonstrated successful performance. 


—Programs for education must be painstakingly coordinated with 
the services of other public and private agencies — local, State 
and Federal —so that the children and adults participate as 
complete beings who have inter-related needs of health, welfare, 
employment, housing, recreation and education. 


—Educational projects for the educationally poor must have suffi- 
cient concentration of resources to assure that substantial 
improvements in performance will be attained. Projects must 
be designed so that the combination of efforts will produce the 
“ critical mass ” effect necessary tu generate results that several 
component parts could not produce separately. 


—Technical and professional personnel of the communities served, 
of colleges and universities and of private industries, institutions 
and associations must be recruited and their talents joined with 
those of public officials in assistance to local and neighborhood 
agencies for planning and implementation of education proj- 
ects. The resources of all colleges and universities, wherever 
located, raust be marshalled especially for direct assistance in 
operating projects and training personnel. 


—-The most pressing problem with respect to improving urban edu- 
cation is the preparation of personnel to serve the educationally 
poor. Ways must be found to direct the efforts of a large share 
of our most talented personnel already in education to meeting 
their needs. Of great importance, in addition, is the identi- 
fication and training of indigenous talent to serve in professional 
and paraprofessional roles in their own or similar communities. 
These persons know the problems of the disadvantaged and 
have the background helpful for engaging them in learning. This 
is a largely-neglected source of talent which must be developed 
in order that the overall demand for qualified personnel can 
be satisfied. 


[8] 
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Present and New Program Directions: 

The Regents’ and the State Education Department’s current efforts 
for education in the urban areas include a variety of advisory, coop- 
erative and financial aids. They are not described in detail here, but 
brief reference will serve to set the perspective. 

Of basic importance is the provision of State financial aid for the 
elementary and secondary schools. Because of increases in school 
costs throughout the State, the Regents recommend this year an 
overall increase in State aid by raising the ceiling, thereby providing 
additional financial aid to the cities as well as all other areas. (This 
recommendation will be described in greater detail in forthcoming 
legislative proposals on State Financial Aid.) The Department has 
also an on-going program for direct assistance to local school districts 
for planning and implementing integration projects which is of par- 
ticular importance to the urban areas. The Regents recommend an 
increase in expenditures for this program next year. (This recom- 
mendation is described in detail in a forthcoming statement on Inte- 
gration.) There are, furthermore, a variety of special or categorical 
aids that supplement these programs. These aids are described in 
a publication of the State Education Department, soon to be released, 
Programs for Progress. 

The State has done much for the urban areas, but must do more 
in new directions. Therefore, the Regents propose three new pro- 
grams for State action in assistance of urban education: first, a 
program for Quality Incentive Grants for Urban Education, to pro- 
vide coordinated and concentrated educational services in the cities, 
especially for the most disadvantaged youth and adults; second, 
establishment of a new program for recruitment and training of 
teaching personnel for the cities, including The Urban Teacher 
Corps; third, a program for planning grants and demonstration 
projects for the iarge urban areas. 


QUALITY INCENTIVE GRANTS FOR URBAN EDUCATION 

The major new direction proposed is a program for Quality 
Incentive Grants for Urban Education. This program will provide 
coordinated and concentrated educational services to youth and 
adults in those parts of the State where there are high concentrations 
of population with low educational attainment. The Regents recom- 
mend that $100,000,000 be appropriated for such grants in 1968-69 
to be allotted among selected school districts of the State, according 
to the extent of their need as determined by a formula based on the 
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number of pupils with reading competence below average, the num- 
ber of ADC children or some similar measurement device. 


One-half of the funds appropriated are to be used by the local 
districts as they determine their particular needs for improving the 
quality of education throughout the distcict. The remaining funds, 
approximately $50,000,000, are to Le used by the local districts 
in programs for the educationally poor in accord with the district’s 
“ plan for quality incentive programs.” This plan will be developed 
cooperatively by the district and the State Education Department, 
and be subject to Department approval. High priority in the develop- 
ment of the plan will be placed upon the degree to which various 
Federal, State and local programs are coordinated to provide con- 
centrated service to the participants in the target community area. 


Approximately one-half of each district’s funds under the “plan 
for quality incentive programs” shall be used for projects related 
to development and operation of “ community education centers.” 
The remaining part shall be used primarily for operation of pro- 
grams directly related to the regular elementary and secondary school 
program. These two major uses are described further. 


Community Education Centers ($25,000,000 for 1968-69) 


Community education centers are proposed to establish 
focal points for providing educational and other related services 
in disadvantaged areas within the schooi districts. These cen- 
ters will coordinate and plan for the community, as well as 
operate certain programs. The program of each center, to be 
determined in large part by community representatives, will 
provide a means by which needs of employment, health, recrea- 
tion, counseling, family services and education for all age groups 
of the community might be met either through direct aid at the 
center or by coordinated referral. Each center will provide 
projects closely related and supplementary to regular elementary 
and secondary schooling; projects for youths; projects aiding 
those enrolled in higher education, and projects for adults. 
Through such centers, the wide ranges of local, State and Fed- 
eral government programs and private programs can be coordi- 
nated from the point of view of the participants, and new proj- 
ects can be developed for their specific interests. 

Community education centers would initially be established 
in existing school structures or other community facilities. All 
steps would be taken to assure maximum use of existing 
resources, public or private, for operation of various projects. 
Centers should be in operation throughout the year and per- 
haps around the clock — especially after school, evenings, week- 
ends and summers. 
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Community education center plans will he developed with 
the participation of center boards of parents and community 
leaders, local and State officials. Each center plan will become 
part of the district plan for quality incentive grants. Funds for 
operation of projects under approved center plans will be 
granted through the local education agency to the center. 


The task in the coming year is to establish a number of 
community education centers with appropriate boards of parents 
and community leaders to participate in their policy planning. 
At the outset, each board must have staff and funds to develop 
a profile of the community’s educational needs. To assist these 
boards in determining working procedures and prenaring center 
plans, technical assistance teams of public officials and private 
agencies must be recruited and supported. In many cases, cen- 
ters can be developed in time for handling the operation of 
some programs within the first year. 


A wide variety of educational as well as other projects might 
be undertaken by the centers. Education projects might range 
from adult literacy training to development of residential edu- 
cational projects for children. TIilustrations of projects that 
might be undertaken are these: for pre-school children — 
nursery school projects: for in-school youth — student tutoring, 
after-school and summer classes supplementing regular school 
work, pupil personnel services in health, nutrition; for adults — 
training for child care, job retraining, recreation and hobby pro- 
grams; for all persons in the community — learning diagnostic 
services, neighborhood library centers, projects in the perform- 
ing arts. 

Each community will have its own priorities. The great 
advantage of the center will be to provide a focal point at which 
these priorities can be set and the several projects serving all 
age groups of the community coordinated and concentrated. 


Other Quality Incentive Projects ($25,0000,000 for 1968-69) 


The remaining half of each district plan shall include proj- 
ects determined to be of greatest promise for promoting quality 
of education for disadvantaged children at the pre-kindergarten, 
elementary and secondary school levels. Such projects would 
not necessarily be operated through the community education 
centers, but they might be. 

A variety of projects would be funded according to the dis- 
trict’s needs. Certain projects now operated with State funds 
would be incorporated into this program for quality incentive 
grants and continuation and expansion of these projects would 
have high priorty in the plans. The present State programs to be 
incorporated are the Pre-kindergarten Program. Project ABLE, 
Project STEP and Adult Basic Education. Projects for sum- 
mer residential education camps and campuses and work-study 
for students in occupational education wouid also have high 
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priority. (A description of these several types of projects is 
found in Appendix A of this paper.) Other projects suitable 
to a particular community would be eligible, of course. 


The overall proposal for Quality Incentive Grants for Urban 
Education, including the grants to be used in any part of a district 
and those specifically to aid the educationally poor through Com- 
munity Education Centers and other projects, therefore, would pro- 
vide a means to place State aid at the points of greatest educational 
need and to provide for coordinated local, State and Federal plan- 
ning to assure the most effective use of the funds. 


URBAN TEACHER RECRUITMENT AND TRAINING 
New York Urban Teacher Corps 

The second proposal would establish a new program to recruit, 
train and place teachers and auxiliary personnel in disadvantaged 
urban areas. This program is not intended to replace current practices 
in teacher training but to supplement them, giving high priority to 
seeking out personnel indigenous to disadvantaged areas for teaching 
in such areas. These talents must be developed for three reasons: 
first. reinforcement of the drive for self-help in these areas, second, 
promotion of achievement in schools because common background 
and understandings will enhance rapport between learner and teacher; 
and third, stimulation of general community concern for community 
development through education. Initial effort in 1968-69 should 
reach at least 1,500 persons. In addition to providing internships 
and pre-internships for prospective teachers, this program would pro- 
vide for training of mothers and other local adults to assist in para- 
professional roles from pre-kindergarten through high school. The 
Regents recommend that $9,000,000 be appropriated for 1968-69 to 
establish this Urban Teacher Corps. The program will have three 
emphases: 


Internships for College Graduates 

Recent college graduates, principally those without teacher 
training, will be recruited to attend intensive summer workshops 
in preparation for service in schools in the following fall. Some 
will prepare for partnership teaching arrangements developed 
under the State Education Department’s Teachers Reserve Pro- 
gram. The training program will be run by a university; the 
instructional personnel will include master teachers from the 
schools where the interns will serve. The master teachers will 
also take part in a concurrent summer workshop to improve 
supervisory skilis. Beginning interns will both teach and study 
in their first year. Master teachers will supervise four to five 
interns and will have no direct classroom responsibilities. 
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Pre-Internship for College Students 


During the early undergraduate years, college students would 
be introduced to an understanding of teaching through such 
activities as tutoring individual students and helping in formal 
classroom settings. In their junior and senior years, students 
preparing to teach in slum schools would have paid pre-intern- 
ships under the supervision of cooperating teachers trained for 
the task. These students would be placed in teaching assign- 
ments after graduation. 


Community Personnel in Auxiliary Tezchning Services 

Many persons in disadvantaged areas who are unemployed or 
under-employed can provide paraprofessional assistance in the 
schools if identified and trained. Provisions will be made to 
recruit these persons from depressed urban areas, give them 
initial paraprofessional training and then assist those qualified 
to move up the career laddcr to full professional service wiiile 
engaged in the schools as auxiliary personnel. 


Language Development Training for Teachers 


Also of high priority in teacher training is the need to prepare 
more persons with the language skills that will equip them to work 
effectively with disadvantaged children. The Regents recommend a 
program to provide assistance to local education agencies and to insti- 
tutions of higher education to train teachers in language development. 
Large cities in the State of New York have. great numbers of children 
whose home language is either not English or else is such a distinct 
dialect of English that, in effect, it is a second language to the teacher. 
These children very often are found in the slum or ghetto areas of the 
cities, and therefore suffer double deprivation in overcoming both the 
handicaps of poverty and the handicaps of a teacher’s language for- 
eign to their understanding. The program would provide grants to 
local education agencies and/or institutions of higher education to 
provide special materials for these children and to train teachers, both 
pre-service and in-service, to master techniques in teaching children 
of other linguistic backgrounds. 

Grants could be made to expand present programs which are 
operating as demonstration or pilot programs or to design and 
implement new programs. The Regents recommend an appropria- 
tion of $1,000,000 in 1968-69 for this purpose. 

To meet the critical need for more teachers and better trained 
teachers in the urban areas, then, the Regents recommend the estab- 
lishment of a New York Urban Teacher Corps and a program for 
Language Development Training for Teachers at a total estimated 
cost of $10,000,000 for 1968-69. 
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PLANNING GRANTS, DEMONSTRATION PROJECTS AND 
EVALUATION 


Simultaneous with the initiation of new programs for teacher re- 
cruitment and training and quality incentive grants for urban educa- 
tion, the Regents propose appropriation cf some $2,000,000 in 
1968-69 for planning grants and demonstration projects. It is essen- 
tial that, in addition to immediate programs, the long-range direction 
for State and local action be developed. The Regents propose, there- 
fore, to begin next year to finance development of a master plan for 
education in each of the major metropolitan areas of the State. These 
plans will be developed cooperatively by the officials of the school 
districts and of the State, with the help of qualified private or public 
planning agencies. 


In addition to these planning projects, demonstration projects on 
structural arrangements for administering education should also be 
launched. These include projects for cooperative arrangements 
among city and suburban school systems and projects for new policy 
and administrative arrangements within large districts which would 
decentralize control either by creating satellite school boards or, 
perhaps, special purpose districts within a city. For these purposes, 
grants to local school districts will be made. 

The kind of planning, demonstration projects and evaluation pro- 
grams described here will require a highly sophisticated and sys- 
tematic effort. The burden rests in large part on the State. To meet 
its responsibilities, the resources of the State Education Department 
must be strengthened so that it can effectively marshal the forces of 
the Federal government, the “ new education industries,” the aca- 
demics, and community leaders to plan what must be achieved and 
how best it can be accomplished in urban education. 

We must be frank to state that new efforts will be of a pilot and 
limited nature — limited in the numbers immediately reached because 
of a lack of resources and limited by our ignorance of just which 
operational steps will have the most impact. Because of these limits, 
great stock must be placed in very careful evaluation of these ventures. 
Each new program must, in turn, be considered as a potential model 
for widespread future funding as well as a contribution in itself. We 
must be as careful in testing what is done as in doing it. There will 
be little evidence of instant success. 
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The cities have high concentrations of children who are the most 
difficult and costliest to educate. Evidence is all too abundant that 
they are not being adequately educated and that major reforms of 
city education are in order. In accord with State responsibilities, the 
Regents recommend that the Governor and Legislature approve three 
major steps toward improving urban education: 


1. The development of long-range plans for education for each 
large city and its metropolitan area and the support of demon- 
stration projects for new structural arrangements for education 
within cities and between cities and suburbs. Estimated cost 
for 1968-69, 2,000,000. 

2. Initiation of a program of Quality Incentive Grants for Urban 
Education to provide coordinated and concentrated educa- 
tional projects in urban districts. These projects would 
especially help the educationally poor. Estimated cost for 
1968-69, $100,000,000. 

3. Initiation of a New York Urban Teacher Corps for recruiting 
and training personnel, especially those indigenous to disad- 
vantaged areas, for teaching in such areas. Estimated cost 
in 1968-69, approximately $10,000,000. 

The Regnts hereby approve a new direction of the resources of 
the State Education Department to solving the problems of urban 
education. Every aspect of the urban school system, from teacher 
recruitment and preparation to parent participation and school- 
community relations, must be open to a tradition-free consideration 
of the relevance of present policies and practices to today’s circum- 
stances. No area of our responsibility will receive greater attention 
than providing equal opportunity and increasing educational quality 
for all people of our cities. 
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URBAN EDUCATION 


APPENDIX A 


Examples of Continuing and New Programs To Be Funded Through 
Quality Incentive Grants to Urban Areas 


Pre-Kindergarten Program 

The Present Status —The State budget for 1966-67 included 
a $5,000,000 appropriation to the State Education Department 
for grants to enable local school boards to demonstrate quality pre- 
kindergarten programs for three- and four-year-old children in dis- 
advantaged areas. The appropriation was also to enable the State 
Education Department to study the effectiveness of such programs 
and the problems connected with educating young children and with 
parent involvement in these programs. From the beginning. it was 
planned that the programs would have stronger leadership from the 
Department and that, in addition to the pilot programs through the 
State, a few Demonstration Centers would be selected in strategic 
areas of the State to provide exemplary programs for school staff 
members to observe and emulate. 


By the end of the first year, in June 1967, thirty-nine school districts 
were conducting pre-kindergartens for 12,651 children in disadvan- 
taged areas, including 10,000 in New York City which received Fed- 
eral as well as State funds. The thirty-nine school districts included 
only three of the Big Six cities. The other three did not apply to the 
Commissioner of Education for a pre-kindergarten program prin- 
cipally because of the lack of funds for the city share of the program. 
In certain cases, these large cities had pre-kindergarten programs 
funded by Head Start or the Elementary and Secondary Education 
Act under more liberal financial circumstances. 


Following another appropriation of $5,000,000 for 1967-68, by 
September 1, 1967, forty school districts had either received approval 
to operate pre-kindergartens during 1967-68 for 12,701 children at a 
total local and State cost of $6,242,000. Thirty-six of these are con- 
tinuing programs. Some of the forty school districts have been able 
to apply only because they are Demonstration Centers where funding 
is 100 percent for budget items which apply to demonstration aspects. 
There have been no new applications from the Big Six cities. 
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Funds and Legislation Needed — If any of the Bix Six cities and 
other urban areas not now in the program are to open the doors to 
three- and four-year-old children in disadvantaged areas, it is essen- 
tial that funds for this program be increased. In addition, State funds 
should be made available to develop special programs to follow those 
children who have had pre-kindergarten through kindergarten and 
first grade. Programs similar to the limited efforts initiated by the 
U.S. Office of Education for pilot kindergarten follow-throughs in 
Rochester and New York City should be established. An estimated 
$10,900,000 is needed for 1968-69 for expansion of the pre-kinder- 
garten program and for a State funded follow-through in kindergarten 
and first grade. 


Student Aid for the Academically Talented 


Project ABLE provides demonstration projects to develop, test 
and disseminate practices for identifying and giving special help for 
capable pupils from culturally disadvantaged or low socio-economic 
backgrounds. Twenty-nine school districts are Participating in 
1967-68 with local funds which at least match the allocated State 
funds. About 14,000 pupils are involved. 

State funds for 1967-68 amount to $500,000. The legislation 
should be amended to substitute a provision for flexibility of matching 
for the present 50-SO matching. Under present conditions, many 
school districts, especially the larger cities, find it impossible to con- 
tribute one-half of the cost of what might be a significant ABLE 
project and, therefore, receive no State funds. With flexibility in 
matching so that new districts could establish ABLE projects and 
with expansion of existing projects, the estimated cost of ABLE in 
1968-69 would be $3,000,000. 


SEEK Programs — Existing programs identify talented but edu- 
cationally disadvantaged youngsters and encourage them to attend 
college. The projects now in New York City and Buffalo operated 
by City University and State University should be continued and 
expanded, and, in addition, new programs should be funded in other 
urban areas. During 1968-69, first priority should be given to the 
establishment of SEEK Programs through the State Education De- 
partment to be located in Rochester, Syracuse and Albany. Also 
during 1968-69, plans should be developed to establish SEEK Pro- 
grams in Newburgh-Poughkeepsie-Kingston, Suffolk County and 
Utica. The New York City SEEK Program was originally funded for 
$1,000,000; Buffalo SEEK was funded for $500,000. The latter 
sum is a minimal amount which can accommodate approximately 
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250 students for the first year and a small number of additional stu- 
dents thereafter. The three new programs should initially be funded 
for $500,000 per year so that the total needed for 1968-69 is 
$3,000,000, of which $1,500,000 would be in the State Education 
Department budget. 


School-to-Employment Program (STEP) 

The School-to-Employment Program (STEP) is a part-time school, 
part-time work program for potential dropouts of at least 15 years 
of age. Its two goals are to assist potential dropouts to remain in 
school and graduate, or if they do decide to leave, to assist them to 
find satisfactory full-time employment. 

In 1967-68, thirty-four school districts are participating, with some 
1,200 pupils in more than 50 STEP units. The program has proven 
very effective in getting to and providing for the needs of a hard-core, 
potentially unemployable group. It has proven to be a relatively 
short-term, inexpensive program of reorientation to school and work. 

The State funds allotted for 1967-68 amount to $500,000. In 
1968-69, the legislation should be amended to delete the 50-50 
matching requirement and to substitute a provision for flexibility of 
matching. Under present conditions, many school districts, especially 
the larger cities, find it impossible to contribute one-half of the cost 
of what might be a significant STEP project. With this flexibility 
in matching so that new districts could establish projects and with 
the addition of some new approxc’.es such as the development of 
summer programs and more emphat-3 on vocational guidance — the 
estimated cost for STEP projects in 1968-69 is $5,000,000. 


Summer Educational Camps and Campuses for Urban Youth 

Through this proposal, the State of New York would make avail- 
able summer residential educational camps and campuses for urban 
youth. Youngsters from the urban areas would be brought together 
with those from suburban or rural areas for combined recreational 
and educational experiences. Existing facilities, especially on college 
campuses, would be used for this program. 

A residential camp or campus could provide numerous unprec- 
edented opportunities for urban students to discover and learn many 
subjects such as astronomy, geology, horticulture and agriculture in 
realistic, interesting, unique and memorable ways. Elementary and 
advanced mathematics could be learned by activities such as marking 
athletic fields, computing distance hiked and measuring shadows of 
objects such as trees. Reading, writing, spelling and other basic 
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educationa! rubje.'s are implicit and explicit considerations in all of 
the activities enumerated, all to take place in an integrated environ- 
ment apart from the pressures of the ghettos. 

To date, some projects such as the Programs To Excite Potential 
have made very effective use of campus facilities and teaching per- 
sonnel during summer months. For next summer, some $5,000,000 
should be used to make such camps available for urban youth through- 
out the State. 


Work-Study for Students in Occupational Education 

In fiscal 1965-66, the first full year of operation, some $3,000,000 
in stipeads, principally from Federal funds, were paid to vocational 
students for part-time jobs in public agencies. The amount accom- 
modated approximately 76 percent of the funds requested by local 
education agencies. At the moment, Federal funding of this program 
is in doubt. If Federal funds are available, they will probably not ex- 
ceed $827,000. In that case, a State appropriation of at least 
$2,000,000 would approach meeting three-fourths of the need. 
Without Federal funding, a State funding of nearly $3,000,000 would 
be necessary, yet be considerably less than local requests. For 
1968-69, the estimate of State assistance is $2,000,000. 
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FOREWORD 


A fundamental responsibility of government is to establish and 
maintain from generation to generation the broad conditions under 
which the education of free men ‘a be carried on. State govern- 
ment which is legally responsible for the provision of educational 
opportunity has a special obligation in this regard. 


Equality of educational opportunity is being denied to large 
numbers of boys and girls — white as well as Negro and other 
minority group children — because of racially segregated schools. 
This condition must not be tolerated in a democratic society. 
Effective solutions must be found even if they require major 
changes in the established assumptions, organizations and boundaries 
that are a part of our present educational system. 


This statement of policy by the Regents, the third of a series, 
is a reaffirmation of their determination to see that segregation 
in education is eliminated, and that the conditions under which 
each individual may grow in self-respect, respect for others, and 
in the attainment of his full potential, shall exist everywhere in the 
State. 


1 join the Regents in calling upon school board members, 
admir.. ators, teachers, and ail other citizens to read this state- 
ment carefully, to be guided by the principles set forth, and to 
support its recommendations. 


Ca. \s 


Commissioner of Education 


January 1968 


1259 


Excerpts From Attachment to Letter of June 17, 1976 From 
David Blasband ef al. to Judge Curtin. 


CONTENTS 
PAGE 
Ccommrinitanerat es ose 5 Siaretterawe vce sales ove elevates) sversi sje tecersiers - 
The Need for Stronger Action ......... 0c eee e eee eee eeees 1 
Guiding Principles ............- cece cece eee eee e ee eeees 10 
Recommendations ...... 2... cece eee cece essen cece 12 
(GLI TT Tet ete a Col teat ls Papier bd deere eres ads He eets enon at 14 


i 
f 
¥ 
i 
i 
| 
4 
| 
i 


« 


Excerpts 


1260 


David Blasband et al. to Judge Curtin. 


COMMITMENT 

The elimination of racial prejudice, discrimination, and injustice 
is the great moral and social imperative of our time. 

The most powerful and effective means of achieving this objective 
is education. 

Convinced of the truth of these statements, and aware of the 
extent of de facto segregation in the State’s school system and of 
the growing racial tensions in many communities, the Regents 
unanimously adopted, in 1960, a statement of policy which declared: 


Modern psychological knowledge indicates that schools enroll- 
ing students largely of homogenous ethnic origin may damage the 
personality of minority group children. Such schoois decrease 
their motivation and thus impair the ability to learn. Public 
education in such a setting is socially unrealistic, blocks the 
attainment of the goals of democratic education and is wasteful 
of manpower and talent, whether this situation occurs by law 
or by fae... 

The State of New York has long held the principle that equal 
educational opportunity for ali children, without regard to dif- 
ferences in economic, national, religious, or racial background, 
is a manifestation of the vitality of our American democratic 
society and is essential to its continuation. 

All citizens (therefore) have the responsibility to reexamine 
the schools within their local systeris in order to determine whether 
they conform to this standard so clearly seen to be the right of 
every child. 

_ we (also) call upon all our citizens and their agencies 
of government and their civic organizations to take concreie steps 
to provide the social climate which will make it possible for us 
to increase the effectiveness of education. Only with this coop- 
eration will we be able to provide that type of democratic educa- 
tion which will enable all children to contribute their understanding, 
knowledge, and skills to increase the greatness of our State and 
our Nation. 


In the intervening years, the Regents have repeatedly reaffirmed 
this statement of policy and have supported the efforts of the Com- 
missioner of Education and his staff in implementing it. 

Now. in 1968, we not only again reaffirm our earlier policy, but 
reinforce our commitment with a call for more determined, more 
powerful, more energetic pursuit of the objectives set forth therein. 


THE NEED FOR STRONGER ACTION 


Current conditions of unrest, frustration, and violence show all 
too clearly that not only is the struggle against racial prejudice and 
injustice far from over, but that a perilous weakening has taken 
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place in the foundation of understanding and mutual respect upon 
which true social justice and human progress can be built. 

These conditions also dramatically point up the importance of 
education as the strength of this foundation — education that brings 
children together to grow up in natural, genuine understanding, and 
mutual respect, that produces responsible citizenship, that fosters 
behavior based on moral and spiritual values, that prepares fox 
jobs, that creates the competence and instills the confidence for 
managing one’s own life — education that does not mirror society’s 
ills but provides a demonstration of the practicality, the work- 
ability of the principles of democracy, thus leading the way and 
setting the pattern for society to follow. 

Education should aim to free individuals and society from the 
burdens and impediments caused by ignorance and irrationality. 
Racism is a manifestation of such ignorance and irrationality, and 
is inimical to the welfare of individuals and society. The Regents 
and all others in positions of educational ieadership cannot, there- 
fore, be satisfied to wait for other social, business, and_ political 
forces to remedy social ills but must take the initiative in overcoming 
the ignorance which is at the root of those ills. If we do not, we 
fail in our most essential duty. 


Progress made 


If education is considered the most effective means of overcom- 
ing prejudice and injustice, the question then becomes how success- 
fully is it being used. 

The answer to this question is not simple, because the success 
of education must be measured against the increasing magnitude 
and complexities of the task. 

In implementation of the Regents pol’cy, the State Education 
Department has been active in assessing the extent of racial imval- 
ance and the progress in correcting it, providing special consultation 
and assistance on iategration to the school districts, preparing cur- 
riculum materials and teaching guides for use in the schools, con- 
ducting seminars and workshops for teachers, administrators, and 
laymen, and in securing funds to aid communities in elirninating 
racial segregation and in preparing for integration. 

School desegregation is an accomplished fact in a number of 
school systems in New York State. Moving quietly, several com- 
munities have integrated their schools. Others, with perhaps more 
difficult situations, have carcfully formulated their long-range plans 
and are moving with determination to implement them. In most 
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cases, the problem has been approached calmly and dispassionately, 

with the emphasis on improving the quality of education for all 


pupils. 


Excerpts F 


Problem grows 
Despite the determination and significant accomplishments of 
many in education, the growth of the problem has outstripped the 
efforts to deal with it: 
© Racial imbalance within school districts is increasing in both 
suburban and urban communities: racial census reports show 
that between 1961 and 1966, in the 41 school districts with 
the highest percentage of Negro pupils (exclusive of New York 
City), the number of clementary schools with more than 50 
percent Negro pupils increased from 60 to 72; the number 
with more than 90 percent Negro pupils increased from 25 to 
33. ‘ 
¢ Racial isolation among school districts is also increasing. 
In this same period, the percentage of Negro pupils in one sub- 
urban district rose to 82 and in another, to 71. In three other 
districts, the percentage surpassed 50. 


Obstacles to progress 

Underlying all the difficulties which have hindered progress in 
school desegregation is the basic question of attitude. The attitude 
of resistance and misunderstanding which prevails among many is 
a strong factor which seriously affects attempts to achieve in all 
aspects of society the integration essential to justice for minority 
groups and equality of opportunity for all. 

Experience of the past 7 years has shown that this negative atti- 
tude expresses itself in such ways as the persistent assumption that 
the elimination of segregation is dependent upon and must wait for 
the elimination of discriminatory conditions in housing, employment 
and social customs; a persistent, but mistaken, belief that our edu- 
cational obligation can be met merely by equal or superior facilities 
and staff in segregated schools; an unwillingness to depart from 
traditional concepts of school structure and organization even 
when they are no longer appropriate for current needs and condi- 
tions; a growing distrust of the established order and institutions 
of education among minority-group ‘“ moderates ” arising from 
disillusionment over the efforts and intent of the white majority, the 
endorsement of separatist solutions by militant advocates of segre- 
gation — both black and white. 

While the public educational authorities at all levels bear direct 
responsibility for leadership and action in the elimination of segre- 
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gation, the problem is also the responsibility of every citizen — of 
government officials, civic leaders, leaders of ethnic and racial 
groups. The existence of segregation not only creates individual 
and group injustice, abhorrent to all who believe in the dignity of 
man and the equality of opportunity implicit in a democracy, but 
it also poses a threat to the economic, social, and cultural health 
of the community, State, and Nation. It is, therefore, of utmost 
importance that a positive attitude shall prevail and that, both 
as a practical matter and as a moral obligation, prompt action be 
taken to correct the situation wherever it exists. 


GUIDING PRINCIPLES 


The basic precept of all educational endeavor is that equality of 
educational opportunity to develop the full potential of his capabil- 
ities is the right of every individual, and that it is the responsibility 
of the State to see that this equality of opportunity is provided for 
all. With this as an overriding objective, we believe the following 
principles should guide the development of policies and plans for 
eliminating racial segregation in education and for achieving an 
integrated school system: 


1. Segregation of children on the basis of race is harmfui. This 
fact is well stated in the 1967 report of a nationwide investigation 
by the United States Commission on Civil Rights, Racial Isolation 
in the Public Schools (p. 193, vol. 1): 


The central truth which emerges from this report and from all 
of the Commission's investigations is simply this: Negro children 
suffer serious harm when their education takes place in public 
schools which are racially segregated, whatever the source of 
such segregation may be. 

Negro children who attend predominantly Negro schools do 
not achieve as well as other children, Negro and white. Their 
aspirations are more restricted than those of other children and 
they do not have as much confidence that they can influence their 
own futures. When they become adults, they are less likely to 
participate in the mainstream of American society, and more 
likely to fear, dislike, and avoid white Americans. The con- 
clusion drawn by the U.S. Supreme Court about the impact 
upon hildren of segregation compelled by law — that it “ affects 
their hearts and minds in ways unlikely ever io be undone” — 
applies to segregation not compelled by law. 

The major source of the harm which racial isolation inflicts 
upon Negro children is not difficult to discover. It lies in the 
attitudes which such segregation generates in children and the 
effect these attitudes have upon motivation to learn and achieve- 
ment. Negro children believe that their schools are stigmatized 
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and regarded as inferior by the community as a whole. Their 
belief is shared by their parents and by their teachers. And their 
belief is founded in fact. [Emphasis supplied | 

Isolation of Negroes in the schools has a significance different 
from the meaning that religious or ethnic separation may have 
had for other minority groups because the history of Negroes 
in the United States has been different from the history of all 
other minority groups. Negroes in this country were first enslaved, 
later segregated by law, and now are segregated and discriminated 
against by a combination of governmental and private action. 
They do not reside today in ghettos as the result of an exercise 
of free choice and the attendance of their children in racially 
isolated schools is not an accident of fate wholly unconnected 
with deliberate segregation and other forms of discrimination. 
In the light of this history, the feelings of stigma generated in 
Negro children by attendance at racially isolated schools are 
realistic and cannot easily be overcome. 


This last point was also emphasized in the report of the Com- 
missioner’s Advisory Committee on Human Relations and Com- 
munity Tensions which made a study of school segregation in New 
York City. (Desegregating the Public Schools of New York City, 
May 12, 1964): 

Two reasons compel us to do our best to achieve well integrated 
schools. One is the moral imperative to assure all children true 
equality of opportunity. The other is the educational necessity 
10 prepare every child to take his place in a world where no 
race may any longer live alone. The desegregation of the public 
schools..., therefore, means more than a better education for 


minority children. It means also a significant addition to the 
educative power of the schools for all children. 


To argue that no classrocm can be good without a white 
child in it is inaccurate and cruel. But, it cannot be denied that 

a child who has learned from experience to understand and 

appreciate people of races other than his own has a sounder basis 

for both his education and his life. 

In forming their self-concepts, children are influenced by their 
experience of society’s regard for the group with which they are 
identified. Thus, Negro children are likely to form lower opinions 
of themselves than their innate qualities warrant, and white chil- 
dren are .kely to ascribe to themselves attributes that reflect more 
their favored position in our society than their own innate qualities. 
Only as the “rules of the game ” become the same for all children 
can self-image be souadly formed. Children brought up in an all- 
white suburban community isolated from the realities of mixed 
racial, social, and economic situations can be disadvantaged chil- 
dren. Lacking experience with these very real problems they will 
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be ill-equipped to deal with them when they leave school to enter 
a world of increasing diversity. 

2. Educational considerations are primary in eliminating school 
segregation. The elimination of racial imbalance is not to be sought 
as an end in itself but because it stands as a deterrent and handicap 
to the improvement of education for all. The corollary of the 
recognition of educational improvement for all children as the reason 
for integration is the necessity for quality in all schools everywhere. 
Desegregation and the prevention of further school segregation alike 
hinge on the creation everywhere of public schools so excellent that 
parents of all ethnic groups will enroil their children with confidence 
and pride. It is of utmost importance to find ways of correcting 
the deficiencies of schools not now producing the results they should. 

3. The organizational and administrative arrangements of the 
school system exist for the purpose of facilitating the achievement 
of educational objectives. This is the criterion for the necessary 
continuing evaluation of existing arrangements in terms of their 
appropriateness for changing needs. 

4. The “neighborhood” school offers important values, par- 
ticularly in early education, but, when it becomes improperly exclusive 
in fact or in spirit, when it is viewed as being reserved for certain 
community groups, or when its effect is to create or continue a ghetto- 
type situation, it does not serve the purpose of democratic education, 
and corrective action is called for. 

5. Decisions as to the particular means of eliminating racial segre- 
gation in education should, insofar as possible, be left to local action. 
There are many ways of dealing with the problem, and the local 
schoo! officials, with their intimate knowledge of all factors of the 
local situation, are in a strategic position to devise solutions best 
suited to local needs. It is the State, however, that bears the ultimate 
responsibility for equalizing educational opportunities, and it is the 
obligation of the local school authorities to develop and implement 
plans in harmony with State policy. Where the solution to the prob- 
lem is beyond the capability of the local school districts, or where 
a district fails or refuses to act, then the responsibility for corrective 
acti’ is clearly and inescapably that of the State. 


RECOMMENDATIONS 

To apply the foregoing principles, the Regents recommend: 

1. The establishment of school attendance areas that make pos- 
sible, wherever feasible, a student body that represents * cross- 
section of the population of the entire school district. 
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2. Action by school boards to develop and keep up to date a 
district plan for achievirg and maintaining racially integrated 
schools. This plan should be developed with the assistance of a 
citizens’ advisory committee broadly representative of the com- 
munity. Appropriate and effective participation in the formation 
of educational policies is the right of every parent, and special 
etfort should be made to provide opportunity for the involvement 
of minority-group parents in school affairs that affect their children. 

3. A continuing emphasis upon racially comprehensive enroil- 
ment policies in nonpublic schools and an active effort on the part 
of public school authorities to bring nonpublic schools into the total 
community effort to eliminate racial segregation in education. 

4. Initiative by school boards in seeking cooperation and assist- 
ance of other local agencies, public and private, in the development 
of plans and programs for integration. Although the schools bear 
the major responsibility for the provision of quality integrated edu- 
cation for all, other community agencies dealing with welfare, hous- 
ing, transportation, health, and community development or planning 
also have vital responsibilities which are an essential part of the 
effort to achieve the ultimate goal. 

5. The exploration by school boards of the possibilities of improv- 
ing racial balance in their schools through cooperative action with 
neighboring districts. 

6. The establishment and modification of school district bound- 
aries so as to eliminate and avoid those which result in racial segre- 
gation. 

7. The revision and simplification of legislation authorizing school 
district reorganization and the substantial increase of existing financial 
incentives for reorganization. 

8. The modification of constitutional tax and debt limits on real 
property affecting city school districts in order to permit greater flexi- 
bility for the organization, administration, and financing of school 
systems which involve the city and its neighboring districts. 

9. Increased State appropriations to stimulate school desegrega- 
tion and to help school districts finance the additional costs incurred 
in carrying out programs for achieving integration. 

10. An accelerated effort to have. in all our classrooms, textbooks 
and other teaching materials that reflect in their content and presen- 
tation the ethnic and cultural diversity of our world, and in particular. 
of American life. The curriculum should provide for all children 
an understanding of the contribution of the Negro, Puerto Rican, 
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and other minority groups,.and.the background and nature of the 
present struggle for justice and equality of opportunity. 

11. A broader and more intensive program of workshops for 
school board members and administrators, sponsored by the State 
Education Department, designed to promote a fuller understanding 
of both their local and statewide responsibilities for integration. 

12. The provision throughout the State of more extensive and 
stronger inservice programs for teachers and adininistrators to 
increase their understanding and competence in dealing with new 
situations and requirements of integrated schools. 

13. The broadening of the programs in our colleges and univer- 
sities for the training of teachers and administrators to include prepa- 
ration for the special requirements of integration. This preparation 
Should include such experiences as student teaching, internships, 
seminars, and workshops involving minority-group children and 
adults. 


CONCLUSION ; 

Fundamental in all efforts to achieve the objective of an integrated 
society is the principle of equality of educational opportunity. A 
manifestation of the vitality of our American democratic society 
and essential to its continuation, ihis basic principle, deeply embedded 
in education law and policy, has been continually reaffirmed in both 
its practical advantages and its moral justice by new developments 
and needs of changing times. 

The Regents reaffirm their dedication to this principle and 
reemphasize the obligation of the entire educational system to 
maintain those policies and practices that will make equality of 
educational opportunity a reality for all our children and youth. 
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No. 2 Prekindergarten Education December 1967 
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INTEGRATION AND THE SCHOOLS 
A RESTATEMENT OF REGENTS POLICY 


POLICY 


Events and trends since January 1968, when our statement entitled 
Integration and the Schools was released, lead us to believe that we 
should again address ourselves to this critical issue We have care- 
fully reviewed experience in the last year and a half, and at this time 
comment on this experience and restate our beliefs. 


We are convinced that the elimination of racial segregation in the 
schools can enhance the. academic achievement of non-white children 
while maintaining achievement of white children and can effect posi- 
tive changes in interracial understanding for all children. The latter 
consideration is paramount. If children of different races and eco- 
nomic and social groups have no opportunity to know each other and 
to live together in school, they cannot be expected to gain the under- 
standing and mutual respect necessary for the cohesion of our society. 
The stability of our social order depends, in large measure, on the 
understanding and respect which is derived from a common educa- 
tional experience among diverse racial, social, and economic groups 
— integrated education. The attainment of integrated education is 
dependent upon the elimination of racial segregation in the schools. 

The elimination of racially segregated education is also national 
policy. The Supreme Court of the United States recently has rv’ed, 
in the case of Alexander vs. Holmes County Board of Education, 
that the segregated schools in Mississippi musi be eliminated at once, 
and that there must be a “ totally unitary school system for all eligible 
pupils without regard to race or color.” While the decision relates 
to de jure segregation, it affirms the basic philosophy of the Court on 
the elimination of segregation. 

The efforts of the State of New York to eliminate segregation and 
to speed integration must be increased. We pledge our efforts and 
those of the State Education Depariment to greater vigilance in this 
area. 


COMMENT ON CHAPTER 342, LAWS OF 1969 


We are concerned that implementation of State policy to provide 
equal educational opportunity for all. and, as a means to that end, 
to eliminate racial segregation is impeded by legislation enacted in 
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1969. This legislation prohibits appointed school boards and the 
New York State Commissioner of Education from directing assign- 
ment of pupils ard altering schcol boundaries or attendance zones 
for the purpose of eliminating racial segregation in the public schools. 


We believe that Chapter 342 is an unsound measure for the fol- 
lowing reasons: 


© The Act denies to appointed boards of education powers held 
by elected boards. No compelling basis for such a distinction 
is apparent; and 


e The Act denies the State the power, through the State Commis- 
sioner of Education, to execute the State’s ultimate responsibility 
for providing equal educational opportunity through the elimini- 
nation of racial segregation where a school district fails or refuses 
to act. Issues of racial segregation in the schools should not 
be separated from other educational issues which may be brought 
before the Commissioner for determination. In hearing and 
determining appeals on educational issues, the Commissioner 
is acting in a judicial capacity assigned to him by the Legislature. 
This is predicated upon the bviief that controversies involving 

the educational system of the State can best be resolved by the 

i State’s chief school officer. The removal of the Commissioner's 

jurisdiction in the area of desegregation is unsound because it 

forces any person who seeks redress against violation of his 
tights in this area to institute action in the courts which have ex- 
ee pressly stated their belief that such educational issues may better 
be resolved by the Commissioner of Education. As in the case of 
the Commissioner’s decisions in other areas, judicial review is 
available to a party who claims the determination is arbitrary 
or capricious. 


In the light of the reasons just stated, we urge that restoration of 

the powers of appointed boards of education and the Commissioner 

to eliminate racial segregation in the schools be given serious cor - 
: sideration. 


REVIEW OF RESEARCH 


The State Education Department is today releasing a report sum- | 
marizing research and action related to desegregation and integration. 
We initiated this review in order to test whether our policy was right 
and to be assured that we were fuifilling our obligation to provide 
equality of educational opportunity throughout the State. We re- 
viewed the results of actions taken by the Commissioner of Education 
and by sosrds of education in the State, the history of national and 
ts State desc, egation efforts, trends in the racial composition of the 
cone schools in the diate, nationally representative studies uid more than 
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50 local studies bearing upon racial integration in the schools. and 
the effects that schools have had in mitigating the consequences of 
social class and ethnic differences. The principal findings are sum- 
marized below: 


1. The results of current research clearly indicate that schools 
isolated on the basis of race may be decidedly harmful to the aca- 
demic achievement of their student:. The evidence indicates that the 
negative effects of segregated schooling are not a result of racial isola- 
tion alone but are a consequence of the dominant social and economic 
environment of the school and classroom. The problem of racial 
isolation is a part of the broader problem of social class isolation. 
Negroes and certain other minority group members are proportion- 
ately more disauvantaged because of the close correlation between 
race and economic status and the continuing and exacerbating influ- 
ence of residential and school segregation. However, any student — 
whether he be Negro, Puerto Rican, white, or a member of any other 
identifiable group — is likely to suffer some degree of underachieve- 
ment as a result of attendance in schools and classrooms with pre- 
dominantly lower social and economic status children. (‘‘ Social and 
economic status ” is hereafter referred to as “ status.” Lower or upper 
“status ” is measured by relative levels of occupation, income, and 
education.) 


2. The studies of more than 50 school integration programs gen- 
erally substantiate the positive effects of integration reported in the 
more representative national or regional studies of the issue. Further- 
more, these studies show that a wide variety of integration efforts 
involving transfer programs within the urban setting or busing from 
urban to suburban areas generally facilitated the educational develop- 
ment of Negro students while white students continued to make the 
usual achievement gains. The evidence further indicates that inte- 
gration is more effective in promoting educational development among 
Negro students than is compensatory education in segregated school 
settings. 

3. The transfer of lower-status students to schools with predomi- 
nantly upper-status students is most likely to help their education if: 
(a) transfer occurs continuously beginning in the earliest elementary 
grades, (b) the proportion of lower-status students in the school is 
below 30 percent, and (c) the association of iower- and upper-status 
siudents occurs within classrooms as well as in the entire school. 


4. When lower-status students are transferred to schocis with pre- 
dominantly upper-status students, the evidence suggests that con- 
tinued residence in a lower-status neighborhood will not interfere 
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with the achievement gain that is to be expected as a result of attend- 
ance in the school with predominantly upper-status students. 

S. The findings of national and local studies generally indicate that 
the integrated school setting has substantial potential for improving 
interracial understanding among Negro and white students. The 
development of interracial friendships (made more possible in the 
integrated school setting) appears to be an important condition in 
facilitating educational and psychological development among dis- 
advantaged minority group students. 


The review of the research fortifies our conviction that racial 
segregation in education must be eliminated in order to achieve 
equality of educational opportunity. The review of other events 
and trends indicates that the efforts of our State in eliminating racial 
segregation must be increased. Two items illustrate the point: 


e Racial and social class isolation in the public schools has in- 
creased substantially during the past two years despite efforts to 
eliminate it; 


e Although most persons of minority groups favor integration, 
frustration with the lack of progress in integration and distrust 
of the intent and efforts of the white majority have brought 
increasing prominence to the voices of racial separatists and have 
led even some minority group moderates to endorse separatist 
solutions. 


ACTION 

The Regents are pledged to the elimination of racial segregation 
in the schools as stated in our document of 1968, Integration and the 
Schools. We seek increased State funds for projects to correct racial 
imbalance, to increase compensatory education programs, and to 
promote the excellence of teaching necessary to realize integrated 
education; for services to school districts in planning and implement- 
ing desegregation projects; for the development of curricula that will 
enhance interracial understanding and respect; and for effecting schoo! 
district reorganization to overcome segregation. 

We call on those having powers to eliminate discrimination and 
segregation in areas related to education —- housing and employment, 
in particular — to use their powers. but we note that those in positions 
of educational leadership must not wait for other social, business, and 
political forces to remedy the ills. We must take initiative to over- 
come the lack of understanding and respect which is at the root of 
those ills. 
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Since the stability of our social order depends on the understanding 
and respect which derive from a common educational experience 
among diverse racial, social, and economic groups. that is, integrated 
education, we are concerned that all means be used effectively to 
realize integrated education. We call upon the Legislature. the Gov- 
ernor, and all the people of the State to make the commitments nee- 
essary to attain this goal. 
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354 THE UNIVERSITY OF THE STATE OF NEW YORK 


Regents 1974 Statement on Integration Polic 
y 


In 1960, the Hegents unanimously adopted a statement of policy declaring 
that: 

The State of New York has long held the principle that equal educational 
opportunity for all children, without regard to differences in economic, 
vational, religious, or racial background, is a manifestation of the vitality of 
our American democratic society and is essential to its continuation 

All citizens therefore have the responsibility to reexamine the schools 
within their local systems in order to determine whether they conform to 
this standard so clearly seen to be the right of every child. 

Sines that toae, the Repents have reaffirmed and expanded upon that 
> pokey and sage sted means to achieve integration throughout the State's 
puecke schoo! system. 

In i968, we eecommended: 

L. The estadlishment of school attendance areas that make possible, 
wherever feasible, a student body that represents a cross-section of the 
popu/ation of the entire school district. 

2. Action by school boards to develop and keep up-to-date.a district plan 
for achieving and maintaining racially integrated schools. This plan should 
be developed with the assistance of a citizens’ advisory committee broadly 
representative of the community. Appropriate and effective participation in 
the fUrmation of educational policies is the right of every parent, and special 
effort shu 1 be made to provide opportunity for the involvement of 
minority-zroup parents in school affairs that affect their children. 

3. A continuing emphasis ypon racially comprehensive enrollment 
polici?s in nonpublic schoois and an active fhoxt on the part of public school 
authorities to beng nonpublic schools into the total community effort to 
eliminate racial segregation in education. 

4. Initiative by school boards in seeking cooperation and assistance of 
other local agencies, public and private, in the development of plans and 
ovwograms for integration. Although the schools bear the major responsibil- 
ity fap the provision of quality integrated education for all, other community 
agencies Seine with welfare, housing, transportation, health, and com- 
munity development or planning also have vital responsibilities which are 
vn essential pact of the effort to achieve the ultimate goat. 

©. The exploration by school boards of the nostiby ties of improving 
es ‘balance in their shoals through cooperative action with neighboring 

ist..cty. 

6. The establishment and mcdification of school district boundaries so as 
to eliminate and avoid those which result in racial segregation. 

7. The revision and simplification of legislation authorizing school dis- 
trict reorganization and the substantial increase of existing financial incen- 
tives for reorganization. 

&. The modification of constitutional (ax and debt limits on real property 
aflecting city school districts in order to permit greater flexibility for the 
organization, administration, and financing of school systems which involve 
Gee city and its neighboring districts. 

9, Increased State appropriations to stimulate school desegregation and 
to belp school districts finance the additional costs incurred in carrying out 
programs for achieving integration, 

10. An accelerated effort to have, in all our classrooms, textbooks and 
other teaching materials that reflect in their content and presentation the 
ethnic and cultucal diversity of our world, and in particular, of American 

life. The curriculum shou!d provide for all children an understanding of the 


ad <- 
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contribution of the Negro, Puerto Rican, and other minority groups, and 
the background and nature of the present strugy le for justice a equality of 
opportunity. 

11. A broader and more intensive program of workshops for school board 
members and administrators, sponsored by the State Education a 
ment, designed to promote a fuller understandin, of both their local and 
statewide responsibilities for integration. 

12. The provision throughout the State of m:. ¢: xtensive and stronger 
inservice programs for teachers and administrat: case their under- 
standing and competence in dealing with new si. -* «d requirements 
of integrated schools. ; 

13. The broadening of the programs in our colleges and universities for 
ihe training of icachers and administrators to include preparation for the 
special requirements of integration. This prepczation should include such 
experiences as student teaching, jeter $, Seminars, and workshops 
involving minority-group children and adults. , 

In 1969, we stated: 


The Regents are pledged to the elimination of racia! se; tion in the 
schools as stated in our document of 1968, Integration and he Scho We 
seek increased State funds for projects to correct racial imbalance, to 
increase compensatory education programs, and to promote the excellence 
of teaching necessary to realize integrated education; for services to school 
districts in planning and implementing desegregation projects; for the 
development of curricula that will enhance interracial understanding and 
respect; and for effecting school district reorganization to overcome segre- 
gation. 

We call on those having powers to eliminate discrimination and segrega- 
tion in areas related to education — housing and employment, in 
particular — to use their powers, but we note that those in positions of 
educational leadership must not wait for other social, business, and political 
forces to remedy the ills. We must take initiative to overcome the lack of 
understanding and respect which is at the root of those ills. 

Since the stability of our social order dependé on the understanding and 
respect which derive from a common educational experience among di- 
verse racial, social, and economic groups, that is, integrated education. we 
are concerned that all means be used effectively to realize integ: od 
education. We call upon the Legislature, the Governor, and all the peuple 
of the State to make the commitments necessary to attain this aa. 


In 1972, we stated: | 


Eighteen years ago, in the case of Brown vs. the Board of Education of 
Topeka, the United States Supreme Court ruled that separate (in the sense 
of racially segregated) schools were “inherently une ual” Until this ruling 
is modified or reversed, we believe that all public officials and all citizens 
are constrained to accept, and to implement as conscientiously as they may 
by whatever legitimate means are available, the spirit and the letter of the 
Constitution so interpreted. Anyone may disagree with the Supreme 
Court's interpretation of the Constitution. But to suggest that a citizen's or 
an official's disagreement with the Court's decision absolves him from 
obedience to its windate is to cut our entire socict away from what Walter 
Lippmann has called, “the hard-won moorings of civilization”: the rule of 

aw, 
We reaffirm the principles enunciated in the foregoing statements of policy. 


In our 1972 statement we also said: 


‘ 
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Until residential and occupational integration becomes a reality in this 
nation . . . the judicious and reasonable use of motor vehicles may be in 
many instances the only instrument available to enable local communities 
te meet constitiGianal requirements and educational goals. 

We now state, in this resnect, that the judicious and reasonable transporta- 
tion of pupils, where such transportation is demonstrably necessary to achieve 
inte ee education, may be an appropriate measure for education officials to 
employ, subject to the considerations hereinafter stated. 

Implicit in any integration policy must be the recognition of and respect for 
other fundamental righis of parents and children. There is particular reason to 
be concerned over the welfare of children of elementary school age who are 
assigned to schools wiuich are more than a moderate distance from their 
homes. Utmost care and consideration shall be exercised by education officials 
to ensure that the health, the safety, and the educational opportunity of our 
children will nut be compromised in the implementation of the policies we 
state herein. The child's rights to health, safety, and access to quality educa- 
tion are paramount. We referred to these considerations in 1972, and we now 
emphasize them. 

These are the criteria which shall be applied by all those who have respon- 
sibility for education in our State—by local school boards in the implementa- 
tion of these policies as well as by the Commissioner of Education. Education 
officials in the State shall provide grievance procedures and, where justified, 
appi >riate remedies to parents who maintain that the rights of their children 
to health, safety, and access to quality education have been imperiled, cor- 
travened, or denied in the course of the assignment of pupils to schools, 
whether within or outside their neighborhoods. : 

It is our hope that all sectors of our society, public and private, shall 
reasonably anc effectively pursue the ideals of equal opportunity for all 
citizens. In striving to achieve these ideals, it is essential that special attention 
be given to the areas of housing and employment, as well as education. 


Chencellor McGovern requested that a roll call vote be taken on the 
adoptie. if the Regents 1974 Integration Policy Statement. 

Those vocing for approval were Chancellor McGovern, Vice Chancellor 
Black and iiegents ‘Allan, Pforzheimer, Indelicato, Power, McGinley, 
Griffith, and Jovanovich. 

Those voting in opposition were Regents Clark, Genrich, and Klein. 

Regents King wet Newcomb were not present at this meeting. 

_ Regent Warburg was absent at the time of the voting but wished to be 
recorded as associating himself with the majority recommendation. 


| 
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2 January 22, 1975 


Regents Statc-sent on Racial Integration Approved* 


Regent Josanovich nro ced the aduption of the 


following sts tement, which 
was seconded by Regent Genrich and 


approved by ile board: 
Ata time when social changes in our society are both rapid and radical, it is 
important that public alficials he sensitive and compassionate in their deliber- 
ations and decisions, The Regents are aware that in the matter of racial 
integration in the public schools of thy State of New York there is af issue not 
only che development of young people 
ing wellive. The socith and political ideals that inform: American society 
command us to adhere to the principle that it is desirable for Persons of 
different ethnic Origins to conduct their education together. Yet the Regents - 
recognize that we should not, in pursuit of that principle, ignore other rational 
and legally justtinhle views of our citizenry. 

The Regents have recently stated their policy on the desirability of the 
intexration of public schools, They here affirm, in support and in addition to 
that statement of policy. that their view of integration is not based an quantits- 
tive measures of school population. fntegrition does not, by definition, re- 
quire that racial quotas be used in determining the proper or desirable 
composition of population within a school. Ifa school district is making. and 
has made, a serious eflort. to bring about cqual Opportunity for learning 
amongst its students, inchiding the opportunity for children of various ethnic 
sroups to interminule and to share a common learning environment, then the 
Regents maintain that the population ofa school within a school district need 
not he required to be comprised by, or be measured by. ratios or quotas of 
white to biack (or Hispanic) students. The Regents expect that if a school 
district avails itself seriously and truly of available means to integrate its 
student population, then it should not be required tu establish or maintain 
particular ratios of students from different ethnic origins: In short, racial 


integration does not, in the Regents statement of policy, imply quantitative 
racial balance in all schools within a district. 


but alse their immediate and continu- 


“Chancellor MeGovern and Regents Allan, Warhwrg and Clark voted in the negative 


of June 17, 1976 From 


‘o) 
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REGENTS STATEMENT ON RACIAL INTEGRATION OF SCHOOLS 


Regent Jovanovich moved the adoption of the following statement, which 
was seconded by Regent Griffith and approved by the members of the Board:” 


Our statement of Januury 22, 1975 clearly indicates that it is made “in 
support and in addition to” our statement of policy on Octoher 25, 1974. 

We understand that de jure segregation {s not at issue: it is unconstitutional. 

We also understand that busing has become a source of serious argument 
not alane because some of its opponents may be illiberal, or racist, but also 
ecause many responsible people, black and white, do not regard the massive 
transportation of pupils out of their neighborhoods for purposes of achieving 
racial balance to be productive in the education of our children. 

To determine compliance with Regents policy on integration principally by 
use of quantitative measures is to use a method which itself offers no assurance 
that the educational opportunity of each child is protected. 

Recourse to quantitative measures is not the sole nor necessarily the 
principal method for determining and maintaining school integration or for 
detecting an:! correcting school segregation. There are other ways to measure 
whether or not a school district makes serious efforts to bring about integra- 
tion of schools. 


The Regents commit themselves to the following principles: 


@ The Regents affirm our conviction that equal opportunity for high quality 
education is the right of every pupil in the public schools of this State, 
regardless of race, creed, or color. 

@ The Regents expect every school dist: 20 take those step. necessary to 
enable every pupil to enjoy that primary ht, and to provide appropriate 
appeal tS tes for aggrieved pupils parents. 

@ The Regents believe the’ .. 7rated schools are essential to assure that 
primary right toall pupils residing _racially dive -se communities. We define 
an integrated oka one in which the racial composition of the student body 
reflects the pupil population of the schoo! district without necessarily attempt- 
ing to be proportionate to it, end in which the programs, facilities, and 
equipment are not racially identifiable. What constitutes a reflection of 
the population of a school district will depend upon the circumstances in 
spec:"c situatiois. 

© The Regents believe that appropriate means to achieve high quality 
education for all pupils include, where feasible, strategic location of new 
schools or closing of unneeded schools or both, optional transfer programs and 
— enrollment, expansion of magnet and b satamsie schools, compensatory 

ucation programs, curriculums which enhance interracial understanding, 
recruitment of qualified faculty from varied racial and ethnic backgrounds, 
equalization of State aid to schvol districts, alteration of school attendance 
zones where necessary, and in some instances, the judicious and reasonabie 
transportation of pupils with due consideration that the health, safety, and 
access to high uate educztion of pupils are not imperiled and with particular 
consideration that children of elementary school age are not transported for 
more than moderate distance:s. : 

e The Regents believe that racial integration in public schools does not 
necessitate uniform proportions of pupils, fy race or ethnic background, in all 
schools in a district. No single factor—whether it be quality of programs, or 
competence of staff, or adequacy of facilities or racial or ethnic balance—is 


Regents Clark and Klein voted in the negative and Regent Genrich abstained. 
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O 


alone sufficient to assure that the right of every pupil to high quality education 
in an integrated school wiil be realized. The reference to” serious effort” in our 
statement of January 22, 1975 speaks to a combination of these factors without 
sole reliance on any one method of integration cr on any one measure of 
judging integration. : 
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REGENT STATEMENT ON RACIAL INTEGRATION q r 
Regent Bailey moved the adoption by the Board of the following statement: 


Recent events and mounting passions on the subject of legitimate means 
to achieve school desegregation have caused the Regents to review and 
: reaftirm their long-held position on school integration. 


JOURNAL OF REGENTS MEETING, MARCH 23-24, 1972 93 


That long-held position has been rooted in both constitutional doctrine 
; and educational philosophy. 

F In regard to the former, this Board is not immune to the jurisdiction of 
the Supreme Law of this land as determined by our highest court. Eighteen 
years ago, in the case of Brown vs. the Board of Education of Topeka, the 
United States Supreme Court ruled that separate (in the’ sense of racially 
segregated) schools were “ inherently uncqual.” Until this ruling is modi- | 
fied or reversed, we believe that all public officials and all citizens are con- 
strained to accept, and to implement as conscientiously as they may by 
whatever legitimate means are available, the spirit and the letter of the 
Constitution so interpreted. Anyone may disagree with the Supreme 
Court's interpretation of the Constitution. But to suggest that a citizen's 
or au official’s disagreement with the Court's decision absolves him from 
obcdience to its mandate is to cut our entire society away from what Walter 
Lippmann has called, “ the hard-won moorings of civilization"; the rule 

¥ of law. 
But even if the issue of school segregation had not received judicial atten- 
tion, the Regents would take the position that in a multi-racial society, a_ 
person cannot be considered educated if he remains unexposed on a personal | 


x basis to the cultural richness and the individual diversity of his neighbors. | 
2 It is just as serious to deny a white child the opportunity to know children | 
of other colors as it is for minority children to be denied contact with whites. ” 
Surely, the generations of this century need no reminder that socially . 

= enforced separation of races and classes leads inexorably to stereotyped 
P thinking, and that such stereotypes promote irrational hatreds, mass per- — 


secutions, and self-perpetuating social pathologics. | 
| 
i 


This Board cannot foresce any but the most sullen and corrosive scen- 
arios of the future if the multi-colored and multi-cultured children of this 
state and nat'-1 are not permitted to get to know onc another as individ- 
uals. To be xuised in ignorance of what makes people both similar and 
different is to invite the predictable penalties of living in an uneducated 
society. 

The issues then come down to matters of competing prioritics and alter- 
native means. : 

On the question of prioritics, where there is substantial evidence that 
: the means to achieve racial and social integration in schools would involve 

a scrious threat to the health and safety of children, integration plans 
must of course take these important realities into consideration. Further- 
more, where there are convincing reasons to believe that the educational 
achievements of any group of students would be jeopardized by integra- 
tion plans, such plan must take these facts into account. Surely a rule 
of reason must apply (us it has applied in this State) in sorting out the 
‘ worth of competing values of achieving a desirable social end. 

But this is not to defend a contrary “ rule of unreason.” Nor are factors 
of modest inconvenience, by themselves, adequate justifications for thwart- 
ing constitutional and legal doctrine. 
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In this context, the Regents deplore the emotional misappreheusions 
that have emerged around the issue of “compulsory busing.” There are 
compulsory attendance laws. There are compulsory attendance zones. 
Busing is frequently a convenience. Patently, in many areas, in a de facto 
sense, busing is a necessity. And in most areas, it has become a great 
facilitator of educational options and excellence. This is true in spite of 
the fact that during the past few. decades, hundreds of thousands of par- 
ents have been temporarily outraged.by school-district consolidations in- 
volving their children being “ forced bused” away from local neighbor- 
hoods. Such “forced busing” has been sanctioned by the Legislature 
and by this Board for decades in order to achieve a higher quality educa- 
tion than was possible in one room “little red school houses.” Today 
most parents are deeply grateful for the diverse and superior educational 
advantages made possible by the invention of the common-carrier motor 
vehicle. To say that public authorities may mandate attendance zones 
as a concomitant to school consolidation, but may not mandate attendance 
zones to achieve socially and educationally desirable goals of racial and 
cultural integration, seems to the Regents unsupportable. 

Until residential and occupational integration becomes a reality in this 
nation — the ultimate sign that skin color has lost its evil fetish — the 
judicious and reasonabie use of motor vehicles may be in many iristances 
the only instrument available to enable local communities to meet con- 
stitutional requirements and edfeatjonal goals. Within this context of 
competing and, at times, overriding considerations of health, safety, and 
academic quality, neither states nor localities should be prohibited from 
using buses to achieve desirable social and educational objectives. 

Racial, religious, and cultural prejudice has been deeply rooted in our 
society. Our nobility as a people, however, has been reflected in our con- 
scious effort to overcome these psychic serpents. And as Shakespeare 
noted in another metaphor and context, “So dark a cloud will not pass 
without a storm.” : 

But we must not falter now. Using the rule of reason and compassion 
in the application of supreme law and civic morality, we must press for- 
ward with all deliberate speed to achieve the Constitutional mandate to 


“be just, the religious mandate to reverence one another, and the educa- 


tional mandate to understand the conditions of freedom for all. 
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UNITED STATFS DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE ARTHUR, et al., 


Plaintiffs, Civ-1972-325 
~against- AFFIDAVIT 


EWALD F. NYQUIST, et al., 
Defendants. 


ee ee rr 


WILLARD A. GENRICH, being duly sworn, deposes and 


1. I ama member of the Board of KNegents of the 
University of the State of New York, and one of the moving 


detendants herein. I submit this affidavit in support of the 


instant motion for reconsideration and modification of the 


two or’2rs of this Court dated April ? 1976. 

2. In its decision of Apri. '., 1976 on the 
substantive issues, the Court determined that T and members 
of the Board of Regents, acting in our official capacities, 
have committed omissions constituting intentional acts of 


segregation in violation of the United States Constitution. 


i 
j 
| 
i 
{ 
j 


At the time of the trial cf this matter, I was not named as 
an individual defendant nor did I have any thought that the 


decision in this case might have the personal implications 
Fraps ees eee EES ON NAR ci ————— 

which ultimately resulted from this Court's opinion. I was 
Re coeds germane cle SL 0 canner et 


not represented by counsel. 


3. Had I known prior to trial that the allegations 
of the complaint would later be deemed to refer to me specifi- 
cally and had I been aware that there was a risk that the 


Court's decision would brand me as participating in intentional 


acts of segregation, I would have obtained counsel and fully 
participated in the trial to defend my integrity and reputation. 
4. 1 respectfuily submit that had I and other 
individual Regents participated in this trial, given testimony 
and been permitted through counsel to cross examine witnesses, 


the Court would have been apprised of act.ionz ind events 
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which would have negated the conclusion that I and the other 


members of the Board of Regents were guilty of intentional acts of 


segregation. I set forth the following examples of my personal 
involvement in this matter. ( 

A. My term as Regent from the 8th Judicial 
District began on April 1, 1973. One of my first acts was to 


attend a meeting of the Buffalo School Board, which was also 


‘attended by Deputy Commissioner Thomas Sheldon. At that 


meeting, Dr. Sheldon requested the school board to formulate a 
plan for the integration of the Buffalo school system. At 
that meeting, the then-appointed Board refused to discuss the 
matter. yi 

B. It was my belief that the Board should 
at least discuss the matter with Dr. Sheldon. On my initiative, 
I arranged for an unofficial meeting between the school board 
and Dr. Sheldon, which as I recall, was held on October 15, 
1973. Although issues vere discussed at that meeting, which I 
attended, nothing of substance was accomplished. 

C. I arranged for another meeting between 
the school board and Dr. Sheldon which, I believe, was held in 
February 1974. This was also unsuccessful. 

Dy After a new school board was elected, I 


again attempted to obtain movement toward the adoption of an 


integration plan. I arranged for a formal meeting between Dr. 


Sheldon and the Board of Education which was held on January 14, 


1976. At that meeting, I reminded the Board of “ducation of 
the Regents policy on integration and urged that they move 
forward and formulate an integration plan. I stressed the 
importance of eliminating any violations of constitutional 
rights within the | ffalo school system. Shortly after the 
meeting, I forwarded to each member of the Buffalo School Board 
a copy of the Regents’ policy statement on integration. I 
believe that my efforts were, at least, in part responsible 

to bring about the plan which was ultimately submitted by the 
Buffalo School Board to this Court. 
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5. I must stress that whatever steps I took to 
convince the Buffalo Board c° Fducation to adopt a plan to 
integrate the Buffalo school system was the furthest step 
that I could take as a Regent, as I understand §§207 and 310 
of tne State Fducation Law. The Regents simply do not have 
the power to overrule or question the Commissioner in matters 
involving his quasi-judicial powers. 

6. I have read the transcript of the testimony 
of Regent Clarke in this case in which he stated that the 
majority of my colleagues on the Board of Regents voted to 
ask the Commissioner to withold any attempt at enforcement 
of existing orders and to refuse to grant any further orders 
until such time as the committee that was appointed to 
reexamine the Regents policy statement reported. 


7. With due deference to my colleague, Dr. 


Clarke's statement is in error. wWe never voted to request nor 


order the Commissioner to withhold enforcement of any of his 


Ue Lal Ln uz 
Willard A. Genric 


integration orders. 


é 


Sworn to before me this 


Jeth day of August, 1976. 


Ae 


FLCAONCE Ht. GAKUR 
Matury Rbtic, Gate af New Weck 


Ovrshes tn Ete Coonty , 
Moneta apn an 6 


inane 
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Proceedings Before Hon. John T. Curtin, July 9, 1976. 


é 


| Proceedings held before the HOM. JOHN fT. CURTIN, United 
States District Judge, Western District of New York, in 
Part I, United States Court House, Buffalo, New York, on 


July 9, 1976. 
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to seek the assistance — of the 


business cormunity. ve 

Seventeen. All the parties are 
directed to begin the work of obtaining 
suitable community representatives from 
each school to assist in the monitoring cf | 
the plan as finally submitted. 

Eighteen. In addition to the obliga- 
tions already imposed on the State defend-— 
ants, they are directed to come forth on | 


October 15 with a detailed scheme of 
involving the suburban schools in the | 
participation with the plan. In the inter- 
wening period, the Comaissioner and his | 


\ 


representatives are directed to meet with 
suburban school leaders to determine what | 
school resources, staff, BOCES use or eee 
echool facilities may be used on a voluntary 
er other basis in order to assist in the | 
integration effort in the Buffalo Schools. | 


i 


The Commissioner is to report on these 


meatings in detail te the Court, dngluding 
information on minority enrollment in each | 
guburban school district, the availability 


of classroom spaces, and the cooperative 


H. T. Noet & E. F. hinisley 


OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ee ee te 
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use of facilities by the Buffalo Public 


School System. In particular, the 


Commissioner shall discuss with the neighbor- 


ing School] Boards and the Superintendents 
the provisions of Title 20 of the United 
States Code, Section 1605. 

‘. Sdmeteen. The Board and State 
defendants are directed to meet with 
xepresentatives of the other colleges and 
universities in the area to endeavor to 
formulate a plan for their participation 
in the integration program. The community 
should be grateful to Canisius College for 
ita welcome offer of assistance in the 
School 17 program. It appears to the 
Court that the resources ef the State 
Gniversity, State Teechers College and 
other colleges ané universities in the 
ares should ce solicited and the Court 
believes that many of these institutions 
will be ready and willing te offer their 
epace, time and resources, both personnel 
and physical, to this problem of education 
The Couc* “‘racts the parties te solicit 
the time and advice of community leaders, 


H. T. Noel & E. F. Knisley 
OFFICIAL REPORTERS. uU. S$. DISTRICT COovaRT 
WESTERN DISTRICT OF NEW YORK 


| 


t 
i 
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business, laber, professional, Bar Associa- 
tion, in this serious and diffiercit problen, 
fhe results of these meetings skall be 


incorporated inte the plan. 


fwenty. Because of the modi<ications | 
of the Buffalo Pian directed in this ae 
it may be necessary for the Board to adjust 
some of its plans for the coming school 
year. The parties ghull meet and discusa — 
the difficulties and prepare e joint order 
to be submitted to the Court for signature | 
on August 17. ia fax as posgible, the 
problems of the individual student must be 
efdressed. Mere transfer for transfer 
eake alone does not help the student or the! 
integration of the schools. If ‘4t appears | 
apparent thet the transfer will be for a 
one year period only and not in keeping 
with an overall plan of integration, then 


4f poesible, the ‘transfor should be avoided, 


Gwenty-one. The Court notes that the 


members of the Common Council are defendants 


in this sult and have a responsibility to | 


remedy the prior discriminaticnr found by 


‘the Court. fhat body eleng with other 


H. T. “Noel & E. F. Knisiey 


OFFIGIAL REPORTERS, U. S. DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK | 
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WESTERN DISTRICT OF NEW YORK 


UNITED STATES DISTRICT COURT 
GEORGE ARTHUR, et ai. 
Plaintiffs 
-Vvs- Civ-1972-325 
EWALD P. NYQUIST, et al. 


Defendants 


ASL IRA EE 


APPEARANCES: RICHARD F. GRIFFIN, ESQ. 
Buffalo, New York, for Plaintiffs. 


LOULS J. LEFKOWITZ, ESQ., Attorney 
General, State of New York (JEAN ».. 
COON, ESQ., of Counsel), Albany, New 
york, for defendants Commissioner of 

‘ Education and Board of Regents of the 
State cf New York. 


LINDEN AND DEUTSCH (DAVID BLASBEND, 

ESQ., Of Counsel), New York, New York, 
for defendant Individual Members of 
Board of Regents, Martin C. Barell, 
Willard A. Genrich, Emlyn I. Griffith, 
Joseph C. Indelicato, William Jovanovich, 
Mary Alice Kendall, Genevieve S. Klein & 
Louis E. Yavnex. 


On April 30, 1976 ‘this court found that the 


public schools in Buffalo had been purposely segregated 


in violation of plaintiffs' fourteenth amendment rights. 


Arthur v. Ny suist, 415 F.Supp. 904 (W.D.N.Y. 1976). Also 
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ea a 


filed that day was a decision allowing the plaintiffs 


in this case to amend their complaint to add the indi- 


vidual members of the State Board of Regents and the 


= 
individuai members of the Board of Educati in their 
i 
official capacities, as parties-defendant. 415 F.Supp., 


at 972. 

Eight individual Reyents represented by pri- 
vate counsel filed notice of appeal on June i, 1976 from 
that part of this court's decision that found the Regents 
to have violated plaintiff's fourteenth amendment rights 
and which enjoined them from further such violation, and 
from that part. cf the decision that granted plaintiffs’ 
motion to add these individual Regents .n their official 
capacities as parties-defendant. 

On June 16, 1976 these same eight Regents asked 
this court to modify its April 30, 1976 decision to hold 
that no individual Regent, or the Board itself, was re- 
sponsible in any manner for the segregation that charac- 
terizes the BPSS, to find that the individual Regents 
should not have been added as parties-defendant, and to 


dismiss the action as to those eight individual Regents. 


al a a RE EMRE ATLOL TEA SRE EEE AE AGERE: 
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Because these defendants had filed a notice of appeal, 
this court was without jurisdiction to consider their 
motion. Tien these Regents stipulated to remand the case 
for this court's consideration of this motion. In open 
court on August 17, 1976, the court heard the motion and 
denied it. This memorandum decision contains the court’s 
reasons for the denial of the defendants' motions. 

In granting the plaintiffs' motion to add the 
individual Regents in their official capacities, this 
court briefly examined the history of 42 U.S.c. §1983 
and the limited subject matter jurisdiction under that 
statute. Although many suits were apparently brought 
against school boards per se, see Swann v. Charlotte- 
Mecklenburg Board of Education, 402 U.S. 1 (1971) [see 
also the district ‘court decision at 243 F.Supp. 667 


(W.D.N.C. 1965)], and Cleveland Board of Fducation ve 


LaFleur, 414 U.S. 632 (1974), the Supreme Court in City 


of Kenosha v. Bruno, 412 U.S. 507 (1973), and the Second 


Circuit in Monell _v. Department of Social Services of the 


City of New York, 532 F.2d 259 (2a Cir. 1976), have firmly 


established that a school board is not a person under 
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§1983. See also Kornit v. Board of Education, F.2d 


_._» Docket No. 75-7540 (2d Cir. Sept. 15, 1976). 

Notwithstanding this strict construction of 
§1983's subject matter jurisdiction requirements, when 
a plaintiff performs the requisite procedural formali- 
ties and sues the individual members of a school board, 
the suit then proceeds as if it were against the board 
as an entity. This makes logical and practical sense 
because the board only acts as a body. Furthermore, as 
this court has pointed out before, if only the actions 
of individual board members could be considered, and 
individuals held liable for them, coxrncxave entities such 
as a school board could continually escape liability by 
changing their membership. 

The court considered all the circumstances 
when it allowed plaintiffs to add the individual Regents 
in their official capacities. The Regents were ably 
represented from the beginning of this lawsuit; they 
first raised the Kenosha defense in their post trial 
briefs; and the individual Regents had full notice of 


the action. It seemed to the court at the time, and it 


Sa RO me en RS 
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still seems, that it would have been an injustice to dis- 
miss the case against the Board of Regents and to refuse 
to allow the plaintiffs to amend their complaint to add 
the individual Regents in their official capacities only. 

The Regents also contend that the court erred 
in finding them jointly liable with the City defendants 
and the Commissioner of Education for the segregation 
that permeates the BPSS. The Regents argue that they 
only make policy and that it is the Commissioner's duty 
to enforce the policy. Pointing to a provision of New 
York law that states: 

+ « - [the Commissioner of Education's] 

decision in such appeals, petitions or 

proceedings shall be final and conclu- 

sive, and not subject to question or 

review in any place or court whatever. 

New York Education Law §310 (McKinney's 

1969). 
the Regents contend that they are powerless to overturn 
or modify any action of Commissioner Nyquist. The Regents 
annexed to their motion papers an opinion by retired New 
York State Supreme Court Justice Howard T. Hogan which 


details the strong enforcement powers of the Commissioner, 


and the inability of the Regents to officially hear an 
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appeai or modify the Commissioner's actions. In sum, 
the Regents claim that they did all they could within 
their defined and limited powers and the: “ey should 
not be held liable for the segregation in “ne BPSS. 

The Hogan treatise is not persuasive. Justice 
Hogan was asked by the Regents to prepare this article 
before this case was decided and it appears that the re- 
quest was made to facilitate the passage of a new law 
that would give the Regents some statutory appeal power. 
Be that as it may, the Regents nowhere Giscuss the fact 
that the Commissioner serves at their pleasure. N. Y. 

2/ 

Education Law §303 (McKinney's 1969). Ultimately, they 
do have control over him, and certainly their policy mak- 
ing power could have been utilized to affect the Buffalo 
situation. 

Finally, noting that only one of these eight 
Regents was elected prior to the institution of this law- 
suit, that four were named prior to trial and that three 
were named post trial, these eight Regents contend that 


intent to segregate cannot be imputed to officials elected 


subsequent to the acts or omissions alleged. Mayor of 


iain aatncetraes eeraennnaeemeenapteniiannenneaiemaiciae, priniie viisumnsoapaniniec......... 
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Philadelphia v. Educational Equality League, 415 U.S. 605 


(1974). In that case, the plaintiffs arqued that the 
Mayor of Philadelphia had discriminated in his discre- 
| tionary appointments to a particular citizens board. 
The Supreme Court reversed the Court of Appeals decision 
which upheld the plaintiff's argument. The Court stated 
that the appellate court “erred in ordering prospective 
injunctive relief against the new Mayor in a case devoted 


exclusively to the personal appointment policies of his 


predecessor." 415 U.S. at 613 (emphasis added). In the 


course of the opinion, the Court noted: 


Where there have been prior patterns 
of discrimination by the occupant of a 
state executive office but an interven- 
ing change in administration, the issu- 
ance of prospective coercive relief 
against the successor to the office 
must rest, at a minimum, on supplemental 
findings of fact indicating that the new 
officer will continue the practices of 
his predecessor. 

415 U.S. at 622. 


For this proposition, the Court cited Spomer v. Littleton, 


414 u.S. 514 (1974), a case in which the plaintiff sought 


aaa cians iain ett mamta ett thie teenies 


injunctive relief against a state's attorney. The defen- 


dant in Spomer was later replaced by the voters and his 


l 
; 
; 
[ 
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successor argued that the case should be dismissed against 
him. The Supreme Court stated: 

The wrongful conduct charged in the com- 

plaint is personal to [the original 

State's Attorney], despite the fact that 

he was also sued in his then capacity as 

State's Attorney. No charge is made in 

the complaint that the policy of the of- 

fice ©? State's Attorney is to follow 

the intentional practices alleged .... 

414 v.%. at 521 (emphasis added, footnote 

omitted) . 
The Court cemanded the case for a determination whether 
the plaintiff wanted to, and whether he should be allowed 
to, amend the complaint, since the new State's Attorney 

3/ 

was never charged with any misconduct by the plaintiff. 

Neither of these cases stand for the proposi- 
tion that the defendants claim. In this case, despite 
the procedural formalities that require that individual 
members of the Board be sued, we are dealing nonetheless 
with an entity and that entity's continuing actions anc 
failures to act. In Mayor and Spomer, on the contrary, 
the Court was dealing with specific acts personal to spe- 
cific individuals. In one case it was a mayor, in the 


other it was a state's attorney. Neither case involved 


a corporate body's actions. 


1 2 
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For the reasons stated, the court denies the 
defendant Regents’ motions. 

After the eight individual Regen*s brought this 
motion, the Attorney General moved on behalf of the re- 
maining Regents and the Commissioner of Education to 
join in this motion. For the reasons stated above, their 
mot:.cn is also denied. 


So ordered. 


JOHN T. CURTIN 
United States District Judge 


DATED: December 10, 1976 


| 
i 
3 
‘ 
4 
4 


o 
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The April 30 decision spoke of adding the 
individual members of the Board of Education and 
the Board of Regents in their individual and of- 
ficial capacities. The court clarified its April 
30 ruling on June 10, 1976, when it specifically 
stated that these Board members were added in 
their official capacitie:: only. 


That the Regents possess ultimate control 
over the Commissioner is demonstrated by the re- 
cent firing of Commissioner Nyquist, effective 
June 1977. See N. ¥. Times, Nov. 20, 1976, at l, 
col, 1. 


The former State's Attorney was one of sev- 
eral defendants in the original complaint. The 
district court dismissed that part of the com- 
plaint requesting injunctive relief against him, 
but the Court of Appeals reversed. After the 
appellate court ruling, Spomer was elected the 
new State's Attorney. Spomer, relying on Su- 
preme Court Rule 48(3), which is based on Fed- 
eral Rule of Civil Procedure 25(d), and which 
automatically substitutes a succeeding official 
in his official capacity in proceedings pending 
when he takes office, petitioned the Supreme 
Court for review of the appellate decision. 
Spomer_v. Littleton, supra, 414 U.S. at 520-521. 
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USITED STATES DISTRICT COURT 
WoSTLRN OLGTRICL CP Ws YORK 


GDORGE ARTHUR, et al. 
Plaintiffs 
-va- Civ-1972-325 
DWALD BF. NYQUIST, et al. 


Defendants 


The court is aware that the recent Supreoze 
Court comments and action in the Austin, Texas school 
case, Austin Injependent School eo Vv, United 
States, 45 U.S.L.W. 3413 (vec. 12, 1976), in which the 
Court vacated the circuit court's order sad remanded 
the case for further consideration in light of 
Washington y, Davis, 426 U.S. 229 (1976), have provoked 
some discussion. 

At this point, the impact of the Supreme 
Court’a actions are unclear. Since every city is unique 
and the factual foundation of that case js different in 
many respects from this case. further study must be made 
to discover what effect will be felt on the Buffalo 


echool case. 
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For the pregent, then, the parties are dirccted 


to follow the previous orders and guidelines of this 


court and the deadlines that have been set. 


In oxder to assist the court, all purties aro 


requested to analyre and brief the Austin case, and 


_ ean, 


Washington v. avis, RuNrA, as these cases pectain to 
this case. For the convenicnace of the parties, a copy 
of Justice Powell's comments in the Ancztin case, as they 
axe reported in the Decembex 12, 1976 iseue of United 
States Law Week, will be sent to each party with this 
oxder. The court directs that briefs be submitted on or 
before January 19, 1977. 
80 ordered. 


JIN £. CURTIN 
States District Judge 


December 14, 1976 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


eccentric enttnet et AL AT CC TCC LCL LCL OC CON 


GEORGE ARTHUR, ET AL., 


| 


CIV-1972-325 


| 

| \ Plaintiffs, 
\ MOTION TO VACATE OR IN THE; 
| Vv. \ ALTERNATIVE TO RECONSIDER ; 
\ THIS COURT'S “DECISION AND. 
| EWALD P. NYQUIST\ ET AL., ORDER" OF APRIL 30, 1976. 

1 % 

| Defendants. 


isi 
PLEASE TAKE NOTICE, that on January &, 1977, at 


10:00 o'clock in the forenoon, in the United States Courthose, 
defendants EUGENE REVILLE, STANLEY MAKOWSKI, THE MEMBERS OF THE 
BOARD OF EDUCATION and THE MEMBERS OF THE COMMON COUNCIL, upon 


iA. i 

ficceuer 50, 1979, will move this Court for an order vacating 
this Court's "Decision and Order" of April 30, 1976, or, in 
the alternative, to reconsider its "Decision and Order" of 


the annexed affidavit of ANTHONY GREGORY, ESQ., sworn to 
| April 30, 1976. 
| 


Dated: Buffalo, New York 
December 29, 1976 


yours, etc. 


LESLIE G. FOSCHIO 
Corporation Counsel 
Attorney for Defendants 
1100 City Hall 

65 Niagara Square 

Buffalo, New York 14202 
Telephone: (716) 852-6650 


1300 


Motion to Vacate or in the Alternative to Reconsider This 
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TO: JEAN COON, ESQ. 
Attorney General's Office 
! The Capitol 
‘ Albany, New York 12224 
\. Telephone: (518) 474-7138 


DAVID BLASBAND, ESQ. 
110 East 59th Street 
New York, New York 10022 
Telephone: (212) 758-1100 


RICHARD F. GRIFFIN, ESQ. 
Two Main Place - Snite 2300 
Buffalo, New York 14202 
Telephone: (716) 849-4949 


L’PETER BIENSTOCK, ESQ. 
95 Madison Avenue 
New York, New York 10016 
Telephone: 


/ ROBERT D. STONE, ESQ. (Counsel & Deputy Commissioner for 
/ The University of the State of New York [Legal Affairs) 
The State Education Department 
" Albany, New York 12234 


J EUGENE PANFIL, ESQ. 
Assistant Attorney General 
State Office Building 
65 Court Street 
Buffalo, New York i4202 
Telephone: (716) 842-4396 


MICHAEL DAVIDSON, ESQ. 

State University of New York at Buffalo 
Law School - O'Brian Hall 

Amherst, New York 14226 

Telephone: (716) 636-2071 


AG: tp 
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\ UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


| 

} 

| 

| 

| 

) 

—_——. 
| GEORGE ARTHUR, et al., 

: 

| 


Plaintiffs, SUPPORTING AFFIDAVIT 
-VS- 
EWALD P. NYQUIST, et al., 


| 
Defendants. j 
i 


STATE OF NEW YORK: 
COUNTY OF ERIE sS.; ' 
CITY OF BUFFALO 


ANTHONY GREGORY, being duly sworn, deposes and says: 


1. That he is an Assistant Corporation Counsel 


| and, as such, the attorney for the moving defendants herein. 


2. That he is familiar with all of the facts and f 


proceedings of this case from beginning to the present. 


3. That on April 30, 1976, a "Decision and Order" 
was made by this Court in which the Court found that all of the 
defendants had engaged in acts of "de jure" segregation, which 


resulted in an unlawfully segregated school system. 


4. That in reaching this conclusion, this Court 
relied upon the prior decision of the U.S. Supreme Court and 


other Federal Courts including a decision of the Second Circuit. 


ttl a et ts ta 
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5. The standard for determining liability esta- 
blished by the Second Circuit in Hart is a standard stricter 
than that set forth by the United States Supreme Court in 


Keyes. 


6. In June of 1976, the United States Supreme Court 


decided the case of Washington v. Davis. 


7. In October of 1976, the Supre Court, in reviewing 


ene 


a desegregation case arising in Austin, Texas, vacated the 
judgment of the Fifth Circuit and remanded the matter back to 
the Circuit Court for reconsideration in light of Washington v. 


Davis. 


8. That, consistent with the command of the Supreme 
Court to the Fifth Circuit to review its decision in the 
Austin case, this Court now has no less a duty than does the 
Fifth Circuit to review its decision in this matter, giving 


due regard to Washington v. Davis. 


9. That the Board of Education has gone forward, 
as evidence of its good faith, and prepared a plan for the 


further desegregation of the schools in the City of Buffalo. 


10. That this plan will be presented to the Court 


on January 5, 1977. 


sa are eee entero desea nanoner me acs 
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11. That this plan will be implemented in September 
of 1977, because of its educational soundness and benefits 
to the children of the district and its implementation will aot 
be made dependent upon the outcome of this motion or any further 


proceedings hereinafter held. 


12. That whatever delay this motion occasions, it 
will not result in irreparable harm to plaintiffs and, in fact, 


will bring benefits to the class represented by the plaintiffs. 


WHEREFORE, the defendants respectfully pray that 
this Court vacate its "Decision and Order" of April 30, 1976, 
and perform that function required of the Fifth Circuit by the 
United States Supreme Court in Austin, i.e., "for reconsidera- 
tion" in light of Washington v. Davis, or in the alternative 
without actually vacating the "Decision and Order", to neverthe- 


less, perform the function of reconsideration. 


Sworn to before me this 
A9th day of December, 1976. 


se pe (é A: ee e 


Commissioner of Deeds - Buffalo, New York 
My Comaission Expires 12/31/76. 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


GEORGE ARTHUR, et al. 


Plaintiffs 


-vs- Civ-1972-2%5 


EWALD P. NYQUIST, et al. 


Defendants 


c DECISION 
i and 
ORDER 


CURTIN, District June 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


GEORGE ARTHUR, et al. 
Plaintiffs 
-vs- Civ-1972-325 
EWALD P. NYQUIST, et al.’ 


‘ 


Defendants 


APPEARANCES: RICHARD F. GRIFFIN, ESQ., Buffalo, 
New York, and 
HERMAN SCHWARTZ, ESQ., Amherst, New York, 
for Plaintiffs. 


LOUIS J. LEFKOWITZ, ESQ., Attorney General 
of the State of New York (RUTH KESSLER TOCH, 
ESQ., Solicitor General, & JEAN M. COON, 
ESQ., Assistant Soliciter General, of 
Counsel), Albany, New York, and (EUGENE A. 
PANFIL, ESQ., Assistant Attocsney General,,. 
Buffalo, New york, of Counsel), for the 
Commissioner of Education and the Board of 
Regents of the State of New York, defendants. 


LINDEN AND DEUTSCH (DAVID BLASBAND, ESQ., of 
Counsel), New York, New York, for Individual 
Regents Barell, Indelicato, Genrich, Griffith, 
Klein, Jovanovich, Kendall & Yavner, defendants. 


LESLIE G. FOSCHIO, ESQ., Corporation Counsel 
of the City of Buffalo (ANTHONY GREGORY, ESQ., 
Assistant Corporation Counsel, and AUBREY 
McCUTCHEON, ESQ., Special Counsel, of 
Counsel), Buffalo, New York, for Mayor Stanley 
M. Makowski, Superintendent of Schools Eugene 
T. Reville, The Board of Education, and the 
Common Council of the City of Buffalo, 
defendants. 
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In December 1976, after the Supreme Court 


vacated and remanded the Austin school case, Austin 


Independent School District v. United States, U.S. 


ee 


, 45 U.S.L.W.. 3413 (Dec. 7, 1976), this court re- 


quested each of the parties to this school case to brief 


el 


the Austin case and Washington v. Davis, 426 U.S. 229 


(1976), the case that prompted the Supreme Court's action 
in Austin. Following this court's request, the City de- 
fendants by motion asked this court to vacate its April 
30, 1976 liability decision, Arthur v. Nyquist, 415 F.Supp. 
904 (W.D.N.Y. 1976), or, in the alternative, to reconsider 
that decision in light of Washington v. Davis and Austin. 
The court has agreed to reconsider its decision. 

The City defends;1ts contend that Washington v. 
Davis, the Austin case, and the subsequently decided case 
of Village of Arlington Heights v. Metropolitan Housing 
Development Corp., ____su.S. _ ss, 45 ULS.L.W. 4073 (Jan. 
ll, 1977), all of which are post-April 30, 1976 cases, 
have chauged the law this court relied on in its liability 
decision. Ti.e State defendants urge the same argument in 


their briefs. To determine the impact of these cases 


requires a close look at each. 
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I. WASHINGTON v. DAVIS 


In Washington v. Davis, 426 U.S. 229 (1976), 
the plaintifts alleged that a test administered by the 
District of coimbin*s Eolice Department to prospective 
police officers was a avaiiek of their fifth ar e2ndment 
due process rights. The plaintiffs, two black men whose 
applications had been rejected, did not claim that the 
department intentionally discriminated against them 
through the use of the test, but merely charged that the 
test had "a highly discriminatory impact in screening out 
black applicants." 348 F.Supp. 15, 16 (D.D.c. 1972). On 
appeal, the circuit court reversed the district court and 
held that the disproportionate racial impact alone was 
sufficient to sustain plaintiff's claim of a constitu- 
tional wrong. 512 F.2d 956, 960 (D.C.Cir. 1975). 


The Supreme Court's decision in Washington, over- 


ruling the circuit court, stated explicitly: 


{OJuxr cases have not embraced the propo- 
sition that a law or other official act, 

without regard to whether it reflects a 
racially discriminatory purpose, is un- 
constitutional solely because it has a 
racially disproportionate impact. 

426 U.S., at 239 (emphasis in original). 


. 
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During the Sines Oe its opinion, the Court noted that 
school cases have adhered to the principle that “the 
invidious quality of a law claimed to be racially dis- 
c~iminatory must ultimately be traced to a racially dis- 
criminatory purpose." 426 U.S., at 240. The Court 
cited with approval its 1973 decision in the Denver 
school case, Keyes v. School District No. 1, 413 U.S. 
189, 205 (1973), in which the Court had stated that one 
of the essentiai elements of de jure segregation is “a 
current condition of segregation resulting from inten- 


tional state action." 


II. AUSTIN 
| When the Supreme Court vacated the circuit 
court opinion in the Austin case, it remanded the case 
to the circuit court “for reconsideration in light of © 
Washington v. Davis." 45 U.S.L.W. 3413 (Dec. 7, 1976). 
Some light was shed on the Court's thinking by the sep- 
arate Opinion of Justice Powell, concurred in by Chief 
Justice Burger and Justice Rehnquist, which stated: 

As suggested by this Court's remand 


premised upon Washington v. Davis, 
supra, the Court of Appeals may have 
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erred by a readiness to impute to 
school officials a segregative intent 


far more pervasive than the evidence 
justified. 


i Although in an earlier stage 
in this case other findings were 
made which evidenced segregative 
intent, see, e.g., United States 
v. Texas Education Agency, 467 
F.2d 848, 865-869 (CA 5 1972) 
(actions by school authorities 
contributing to segregation of 
Mexican-American students), the 
Opinion below apparently gave 
controlling effect to the use of 
neighborhood schools . 


The Austin case has a lung history. Filed in 
1970, the suit alleged that the Austin Independent School 
District [AISD] discriminated against both black and 
Mexican-American students. With respect to the latter, 
however, the district court found that the Government did 
not prove intentional discrimination. On appeal, the cir- 
cuit court, in an en banc decision, 467 F.2d 848 (5th Cir. 
1972) [Austin I], reversed this finding as clearly erron- 
eous. Among other things, the circuit court stated: 


The district court may have applied 
an erroneous legal standard .... 

It is not necessary to prove discrim- 
inatory motive, purpose, or intent asa 
prerequisite to establishing an equal 
protection violation when discriminatory 


ae eee 
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effect is present. 

467 F.2d, at 864-865, n.25. 

The case came back on appeal to the Fifth Cir- 
cuit after the district court had adopted and put into 
effect the remedy proposal of the AISD. In the interven- 
ing years, the Supreme Court had decided the Keyes case, 
in which it specifically noted the intent requirement. 

The circuit court admitted that the “cause and mig 
test previously applied in Austin I, which obviated ed 
need for finding discriminatory intent, was supervened 

by Keyes. The court proceeded to find the defendants had 
intentionally discriminated against the plaintiffs. 532 
F.2d 380, 390-392 (5th Cir. 1976) [Austin II]. However, 

it apparently is unclear to the Supreme Court, as evi- 
denced by Justice Powell's words, supra, whether the Fifth 
Circuit made a proper finding of intent. During the course 
of his opinion, Judge Wisdom noted that Austin is a resi- 
dentially segregated city, and that the “natural, foresee-_ 
able, and inevitable result of the AISD's student assign- 
ment policy," 532 F.2d, at 390, which is to assign a student 


to the school nearest his or her home, is a segregated school 


system in Austin. The inference of discriminatory intent, 


i: 


Decision and Order Dated March 1, 1977, 


-~6— 


said the court, was inescapable. The reason for utiliz- 
ing the "reasonable and foreseeable consequences" test 
is that "it is difficult - and often futile - to obtain 
direct evidence of [an] official's intentions." 532 
F.2d, at 388. 

Justice Stevens, in a concurring opinion in 
Washington v. Davis, supra, has made the same observa- 
tion: 


Frequently the most probative evi- 
dence of intent will be objective 
evidence of what actually happened 
rather than evidence describing the 
subjective state of mind of the actor. 
For normally the actor is presumed to 
have intended the natural consequences 
of his deeds. This is particularly 
true in the case of governmental action 
which is frequently the product of com- 
promise, Of collective decisionmaking, 
and of mixed motivation. ... 


My point in making this observation 
is to suggest that the line between dis- 
criminatory purpose and discriminatory 
impact is not nearly as bright, and per- 
haps not quite as critical, as the reader 


of [Washington v. Davis] might assume. 
426 U.S., at 253-254. 


III. ARLINGTON 
In Arlington, a non-profit developer had ar- 


ranged to buy a tract of land in a suburb of Chicago and 
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build low and moderate income housing. The projected 
series of town houses, amounting to some 190 units, 
would occupy a fifteen-acre tract that had been zoned 
for witglestiutiy houses. The developer requested a 


zoning change to allow his multiple-family project to 


proceed and he was turned down. 

Arlington, in the 1970 census, was recorded 
as having 64,000 residents of whom twenty-seven were 
black. The town house development was enected to be 
integrated, and the developer and several prospective 
black tenants sued various Arlington officials claiming 

. that the refusal to rezone the land was a violation of 
their fourteenth amendment rights. After a trial, the 
district court ruled that the sleiakibee haa not proved 
that defendants’ actions were motivated by racial dis- 
crimination. Instead, the court found that the village 


officials acted "to protect property values and the in- 


tegrity of the Village's zoning plan." 373 F.Supp. 208, 
211 (N.D.I11. 1974). The court noted that this particu- 
lar parcel had been zoned for single-family use ever since 


1959 when the zoning map was first drawn up. 
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On appeal, however, the circuit court, although 
| it agreed that racial discrimination had not motivated 
the defendants, reversed because the refusal to rezone 
the tract had a racially disproportionate effect. 517 
F.2d 409 (7th Cir. 1975). The Supreme Court, citing 
Washington v. Davis, stated that “official action will 
not be held unconstitutional solely because it results 

in a racially disproportionate impact." Arlington, supra, 
45 U.S.L.W. at 4077. 

As Justice Stevens did in Washington v. Davis, 
the Arlington Court went on to discuss at some length the 
inherent difficulty of imputing intent when the actions 
of a group of people are concerned. 

Rarely can it be said that a legisla- 

: ture or administrative body operating 
under a broad mandate made a decision 
: motivated solely by a single concern, 
or even that a particular purpose was 
the "dominant" or "primary" one. .. . 
But racial discrimination is not just 
another competing consideration. .. . 
Determining whether invidious dis- 
criminatory purpose was a motivating 
factor demands a sensitive inquiry into 
such circumstantial and direct evidence 
of intent as may be available. The im- 
pact of the official action ... may 


provide an important starting point. 
Arlington, supra, 45 U.S.L.W. at 4077. 
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Since the district court had found, and the Court. of 
Appeals had agreed, that no racially discriminatory 
intent was proved, the Supreme Court reversed the Court 


of Appeals. 


IV. THE INTENT REQUIREMENT 

Certainly the ices of Washington v. Davis, 
Austin, and Arlington is that there may be no finding 
of racial discrimination in violation of the Constitution 
without a finding of discriminatory intent. This much is 
uncontested by the parties. Furthermore, if this wane: 
the full import of these cases, no reconsideration of this 
court's decision wouid be warranted since the court made 
findings of the requisite discriminatory intent as to the 
Board of Education, the Common Council, the Superintendent 
of schoola, the BOard of Regents and the Commissioner of 
Education. The critical question following these cases, 
however, and the point on which the defendants claim this 
court's findings are faulty, is the standard for intent. 

Implicit in these recent cases, the defendants’ 


argument goes, is a complete rejection of the "probable 


and foreseeable consequences" test as a measure of intent. 
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This test, which has been utilized to varying degrees 
by a number, of uu us the circuit court in 
Austin II, supra, was adopted in this circui*t in the 
case of Hart v. Community School Board, 512 F.2d 37 (2d 
Cir. 1975). Since this court cited and relied on se 
and since this court made use of this standard in its 


decision, the defendants argue that the findings of in- 


tent were improper. 


V. THE HART TEST 

In Hart, a school desegregation suit involving 
only one school, Mark Twain Junior High School in 
Brooklyn, New York, Judge Weinstein in his district court 
decision, 383 F.Supp. 699 (E.D.N.Y¥. 1974), made the some- 
what enusual finding that the defendants, although they 
had, ee other things, changed feeder patterns, amended 
attendance zones and constructed a new junior high school 
with the "natural and foreseeable impact of . . . helping 
create severe racial imbalance," nevertheless found that 
the defendants did not desire Mark Twain to become segre- 
gated. 383 F.Supp., at 716, 721. Treating the case as 


an example of de facto segregation, Judge Weinstein went 
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on to find a constitutional violation because school offi- 
cials took steps they knew would enhance the segregation 
and refused to take steps to alleviate it. 383 F.Supp., 
at 755. 

On appeal, the Community School Board urged 
that the district court had applied the wrong standard 
and that it could not charge the Board with segregating 
the school and at the same time declare it innocent of 
any racially discriminatory intent. The appeals court 
acknowledged that the district court's findings were 
“somewhat inconsistent," 512 F.2d, at 48, and disagreed 


that the evidence showed de facto segregation. The in- 


tent required for a finding of de jure segregation, the 
court ruled, “may be evidenced by the Beekarnnnie of 
acts, the foreseeable consequence of which is segrega- 
tion." 512 F.2d,at 51. 

The circuit court realized that this standard 
had not been given official, explicit approval by the 
Supreme Court, but, citing cases that indicated approval 
of an objective standard of eae it said: 


Unless the Supreme Court speaks to 
the contrary, we believe that a finding 


samen casa edhe canta ie 
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of de jure segregation may be based 
on actions taken, coupled with omis- 
sions made, by governmental authori- 
A ties which have the natural and fore- 
_ seeable consequence of causing educa- 
tional segregation. 
512 F.2d, at 50. 


To the extent that the Hart standard suggested 
that mere cause and effect, mere analysis by way of a 
“reasonable and foreseeable consequences” test which 
amounts to a finding that disproportionate impact is 
sufficient to impose liability for school segregation 
under the fourteenth amendment, it is refuted by 
Washington v. Davis and pcteiga dike apparently is 
what the Supreme Court thought might have happened in 
Austin II. But this court does not read either Washington 


v. Davis or Arlington to prohibit the use of the foresee- 


able consequences test to analyze circumstantial evidence 


in evaluating the intent of defendants in school cases. 
At a minimum, "(t]he impact of the official action - 
whether it ‘bears more heavily on one race than another,’ 
Washington v. Davis, 426 U.S., at 242 - may provide an 
important starting point." Arlington, supra, 45 U.S.L.W. 
at 4077. 

The Supreme Court has acknowledged repeatedly 


the necessity, and the difficulty, of inquiring into the 


j 
| 
| 
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motive behind objective acts. idk Apis, supra, 

45 U.S.L.W. at 4077-4078; Washington v. Davis, supra, 
426 U.S., at 253-254 (J. Stevens, concurring). 
Washington v. Davis, Austin and Arlington merely empha- 
size that the motive behind actions and inactions, and 
not the resultant impact alone, is determinative when a 


constitutional violation is alleged. 


VI. RECONSIDERATION 


Having completed this long analysis of what 
some considered a "semantic" argument before Washington 
v._ Davis and Arlington, see Hart, supra, 512 F.2d, at 5l, 
the court must now reconsider its opinion of April 30, 
1976. The question on reconsideration is simply this - 
did this court find that the defendants intentionally 
acted and refused to act so as to segregate and maintain 
the segregated condition of the Buffalo Public School 
System, ox did it find a constitutional violation on the 
basis of disproportionate racial impact alone, without a 
finding of racial discriminatory intent. 

The April 30, 1976 liability decision is de- 


tailed and extensive. The court cited and relied on the 
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leading Supreme Court case of Keyes _v. School District 


No. 1, supra, which requires that plaintiffs prove 


“purposeful or intentional segregative acts by the de- 
fendants." Arthur v. Nyquist, supra, 415 F.Supp., at 
912. Following the command of Keyes, this court labored 
to conduct what the Supreme Court later called “a sensi- 
tive inquiry into such circumstantial and direct evi- 
dence of intent as may be avatiable. * Arlington, supra, 
45 U.S.L.W., at 4077. At the City defendants’ request, 
the court has backtracked and reviewed its findings 
carefully. It is not necessary now to repeat at length 
all the evidence of purposeful intent contained in the 
April 30, 1976 decision, but ‘ brief review should serve 
to put the kendivga in perspective. It shouted be empha- 
sized that by citing here a few examples of the evidence 
produced at trial, the court is not indicating that the 
rest of the proof, explained in greater detail in the 


original decision, is no longer persuasive. 


EAST HIGH - The plaintiffs proved at trial that 
the Board ignored its own curriculum policy, offering a 
special foreign language at a high school where suffi- 


cient student support existed, when it allowed large 
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numbers of foreign language transfers out of East. The 
great proportion of transferring students were white. 
The Board was aware of the detrimental racial effect 
this was having on East, and no reason existed for ig- 
noring or circumventing its own curriculum policy. This 
evidence, in addition to other proof on redistricting of 
East's district, was sufficient to find that the Board 
intended that white students be allowed to avoid East 


and that East become a black school. 


WOODLAWN JUNIOR HIGH - This court found that 
the plaintiffs failed to prove racial intent in the sit- 
ing of Woodlawn Junior High School. But when it came to 
the districting of that school, the question of intent 
was inescapable. There was overwhelming evidence, includ- 
ing the testimony of Board members, that the Board intended 


4 
that Woodlawn be a black junior high. 


TRANSFERS AND OPTIONAL AREAS —- In Arlington, 
the Supreme Court noted that procedural and substantive 
departures from the norm are sometimes probative of racial 


intent. Arlington, supra,45 U.S.L.W., at 4077. The plain- 


tiffs’ proof that some white students were allowed to 


comumnsgeemcmmmmneulah 
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transfer to avoid black schools for reasons that were 
inadequate under official Board policy, that others 

were allowed by individual principals to transfer in- 
stead of following normal prdcedure and applying to the — 
Office of Pupil Personnel Services, and that some white 
students were able to avoid black schools because some 
predominantly white areas were made optional areas, are 
examples of such procedural and substantive irregulari- 
ties that can support a finding of invidious purpose. The 
court examined the Board's actions with respect to several 
aieaaibied schools in particular, and found that the evi- 
dence on transfers and optional areas was sufficient to 


support a finding of discriminatory intent. 


VOCATIONAL - TECHNICAL SCHOOLS - The Board 


admitted that its admissions policies at particular schools 
were discriminatory, so the question of intent did not 


arise. 


STAFF - The assignment of minority staff and 
minority administrators to predominantly or all minority 


schools was admittedly done intentionally. 


1322 


Decision and Order Dated March 1, 1977. 
PS 

The finding on staff recruiting stands on 
different grounds. The plaintiffs' proof on this ques- 
tion consisted essentially of statistics showing that 
minority staff had not increased perceptibly, in percen- 
tage terms, in over ten years time. Standing alone, it 
is arguable whether this evidence meets the “stark pat- 
tern" test of Gomillion v. Lightfoot, 364 U.S. 339 (1960). 
See Arlington, net, 45 U.S.L.W., at 4077. But this is 
not simply a hiring discrimination suit, and the indi- 
vidual parts of a full spectrum school discrimination 
suit cannot be isolated from each other. See Keyes, 
supra, 413 U.S.,at 207. The overall evidence of racial 
discrimination in other areas of the school syste i, and 
in particular the admitted assignment of hlack stacf and 
administrators to predominantly oe atk minority schools, 
is sufficient to support a finding that the limitation on 


minority hiring was purposeful. 


COMMON COUNCIL - The Common Council's actions 
to stop the use of portable classrooms against the ex- 
' press advice of the Corporation Counsel and to hold up the 


construction of West Hertel Middle School were racially 
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motivated. The Superintendent of the schools at the time 


believed this, and the evidence at trial allowed only that 


conclusion. 


REGENTS AND COMMISSIONER NYQUIST - This covrt 


has already considered one request from the Regents and 
Csnebusianse Nyquist to amend its April 30, 1976 decision 
and find them innocent of any racia. .Jscrimination with 
regard to the ea The court declined to do so then, 
and it declines to do so now. 

The Regents and the Commissioner, through their 
action in the early and mid-1960's, put the B.P.S.S. on 
notice that segregation must be remedied. Barring a law- 
suit, if the Board of Education refused to act, only the 
Regents and the Commissioner could force their hand. Con- 
versely, if the City officials were vetubeent to act, as 
they proved to be, inaction by State officials could only 
encourage the City to continue its old ways. The Regents 
and the Commissioner were well aware of this. Neverthe- 
less, alleging that they did not bring about the segrega- 
tion in the B.P.S.S., the Regents and the Commissioner 


contend that their encouragement and requests that 
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segregation be ended are suf“icient to absolve them of 
liability. This reasoning ‘is fai 4acio0us. 

In New York Stete, as this court hes explained 
before, public ‘cheer is the province of the State De- 
partment of Education, which is governed by the Regents 
and whose chief administrative officer is the Commissioner 
of Education. Commissioner Nyquist admitted at trial that 
only action by the Commissioner or by this court could 
accomplish desegregation of the B.P.S.S. The Regents 
must have been aware of this also. Certainly they knew 
that it was a rare day when a school district voluntarily 
integrated its schools. 415 F.Supp., at 951, n.48. The 
Commissioner also testified at trial that the Board of 
Education's actions "clearly and unequivocally viclate 
the ents policy." 415 F.Supp., at 958. 

it may be, as the Regents and the Commissioner 
urqde, that when state officials have been completely unin- 
-volved with a school district, they should not be held 
liable for segregaticn that exists in that school district. 


But ere, the Regents and: the Commissiorer asserted their 


authority over the B.P.S.S. and demanded action. Their 
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subsequent failure, over more than a decade's time, to 
require compliance with their directives served to con- 
tinue and exacerbate the racial isolation in the Buffalo 
public schools. The court could only conclude from the 
Regents’ and the Commissioner's actions over this ex- 
tended time period that, contrary to the lip service 
they paid integration, they intended that the situation 
in Buffalo continue unabated. ‘The Regents' continued 
reliance on their plethora of policy statements urging 
an end to school segregation is disingenuous. It hardly 


needs restating that actions speak louder than words. 


HOUSING - The housing evidence presented by 
the plaintiffs was less extensive than the school evidence 
proper. Much of it dealt with the cetiies of non-parties. 
But the conclusion that the Common Council intentionally 
caused the minority families ee be relocated to minority 
-neighborhoods during the Ellicott District redevelopment 
is supported by the evidence. ; 

As the court noted in its decision, the housing 


evidence provided an alternative ground for the court's 


finding of a constitutional violation. It serves the 
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added purpose of providing a more complete historical 


perspective to the school situation here, and it punc- 


tures the popular conception that all minorities either 
desire to live apart or are forced to by economic cir- 
cumstance. 

Having found that the defendants were guilty 
of widespread acts of segregation "affecting a substan- 
tial portion of the students, schools, teachers, and 
facilities within the school system," Keyes v. School 
District No. 1, supra, 413 U.S., at 201, this court then 
applied the Keyes standard to find that the B.P.S.S. was 
segregated. 

The foregoing analysis of the case law and of 
the facts of this case cause this court to reaffirm its 
April 30, 1976 decision. 

The court must now turn to a consideration of 
the City and State defendants’ plans for the September, 
1977 school term. The court sets a hearing on the pro- 
posed plan for March 14, 1977 at 11:00 a.n. If the sched- 
ules of all parties permit, the hearing will cor*inue 


daily thereafter until completion. At the hearing, the 
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@efendants shall have appropriate Board members and staff 
present to denial iad Getacie oe the plans submitted and 
to explain the inability to file more ccnpuaimcadion plans 
to integrate the Buffalo schools. 

At a prior meeting, the court has already noted 
some questions concerning the proposed plans, and the 
plaintiffs = noted certain objections to the proposals. 
Furthermore, the hearing last June on the initial plans 


involvea a wide range of problems and indicated the para- 


meters within which the defendants must work. At the 


hearing, the defendants must be prepared to address 


‘themselves to these problems. - : eee 


Each party is requested to inform the court by 
March 9, 1977 of the witnesses it expects to call and the 
estimated length of direct testimony. Any scheduling 
problems should be called to the court's attention immed- 
iately. 


So ordered. 


JOHN T. CURTIN 
nited States District Judge 


DATED: March 1, 1977 
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FOOTNOTES 


The "cause and. effect" language appears to 
have originated in Cisneros v. Corpus Christi 


Independent School District, 467 F.2d 142 (5th 
Cir. 1972), a school desegregation case in whic: 


the court, after announcing: “we discard the 
anodyne dichotomy of classical de facto and de 
jure segregation," set up the following test: i 


We need only find a real and signifi- 
‘cant relationship, in terms of cause 
and effect, between state action and 

the denial of educational opportunity 

occasioned by the racial and ethnic 

separation of public school students. 

467 F.2d, at 148. : 


2/ 
- . Por a list of cases that have considered the 
use of this standard, see Austin II, supra, 532 F.2d, 
at 389, n.6. 
3/ 


The Hart court, as well as the Austin I and II 

and Cisneros courts relied in part on Palmer v. 
Thompson, 403 U.S. 217 (1971), and Wright v. Council 
of City of Emporia, 407 U.S. 451 (19%"). See 

: 512 F.2d, at 47-51; 467 F.2d at 150-151, 864-865; 
532 F.2d, at 388. The Supreme Court admitted in 
Washington.v. Davis, supra, that the Palmer and 

- ° - Wright cases were susceptible to this interpreta- 

tion. 426 U.S., at 242-244. 


The defendants point particularly to the fol- 
lowing passage in the court's decision: 


In deciding the question of intent, 
the court is not required to find guilt 


ETN Ge rm. 
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or innocence, prejudice or evenhandedness,. 
or even “badness" or "goodness" on. the 
part of the defendants. To prove their 
ease, plaintiffs are not required to show 
: that. racist motives prompted the defen-— 
dants, nor even that defendants wanted 
the schools to be segregated, although 
proof of either of these would be suffi- 
cient to show the required intent. It 
is enough, as the Second Circuit explained 
_in Hart v. Community School Board, 383 
F.Supp. 699 (E.D.N.¥. 1974), aff'd 512 
P.2d 37 (2d Cir. 1975), to show that the 
‘probable and, foreseeable result of the 
defendants' acts was segregation. 
415 .F.Supp., at 912-913. 


To the extent that this misstates the law on intent 


.after Washington v. Davis and Arlington, supra, the 


court stands corrected. However, the court believes 
that although it may have overstated the law in this 
particular paragraph, the findings on int -1t, which 

the court reviews, infra, .are based On a more narrow 
standard. Ss - Et 


“The court's written opinion was dated December — 
10, 1976. 


